THE ELDER LAW
HANDBOOK

The 10 Rules of Protecting Assets and
Preserving a Legacy

THE ELDER LAW HANDBOOK
by Brenton S. Begley JD, LLM
www.mcelderlaw.com
Copyright © 2021 by Brenton S. Begley JD, LLM
All Rights Reserved
No part of this publication may be reproduced or transmitted in any form
or by any means, mechanical or electronic, including photocopying
and recording, or by any information storage or retrieval system,
without permission in writing from the copyright holder.
Published by Shelby House Publishing
Web: www.mcelderlaw.com

ISBN: 979-84-54688-82-0

DISCLAIMER

Attorney Brenton S. Begley is an elder law attorney and is licensed as an attorney
in the State of North Carolina. Mr. Begley cannot give legal advice outside of the
State of North Carolina. Some of the concepts discussed in this book may or may
not be valid under the laws of other states. This book may serve as a guide and a
framework to assist in you and/or your family’s aging journey. It is recommended
that you consult an estate planning and/or elder law attorney in your state to
discuss specific legal issues. Feel free to contact Mr. Begley to inquire about legal
issues and if needed, he or his office will route you to a reputable estate planning
and elder law attorney in your state.
Contact Brenton S. Begley, Elder Law Attorney at the following:
Phone: 704-259-7040
Website: mcelderlaw.com
Email: brenton@mcelderlaw.com
Address: PO Box 165, Shelby, NC 28151
Furthermore, the information and concepts in this book in no way forms an
attorney/client relationship when read by the reader. No legal advice is being
conveyed or given under an attorney/client relationship in this book. The only way
to form that attorney/client relationship would be to hire Mr. Begley or another
attorney to perform legal work for you. Lastly, the information and concepts in
the book are for informational purposes only and does not constitute legal advice.
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INTRODUCTION

I

t’s the Wednesday afternoon of the first week at my new job. I am “shadowing”
1
Greg McIntyre , elder law attorney. It is apparent to me by now that Greg is
a brilliant lawyer. It is also apparent that his clients like and trust him. With

his gregarious nature, blue stare, and intense energy, he exudes a contagious
confidence. Greg was, likely, one of those kids that may have been put on Ritalin if
he grew up in today’s society. His boundless vitality is reminiscent of how Lyndon
Johnson was once described: “a locomotive in pants.”
As I sit beside him at our conference table, listening to his client talk, it is
obvious to me by now that Greg already knows the solution to the problem. Like
a snake, coiled and ready to strike, he patiently listens to the client, awaiting
any piece of information that may change his calculation. There are none. Ten
minutes into the conversation, Greg begins to lay out the solution for the client
whose wife desperately needs long-term care but can’t afford the astronomical
costs. After explaining the way to set up their property, accounts, and the longterm care Medicaid application, the client began to understand that they came to
the right place. It was at this moment that I also realized that I came to work at
the right place.
The next few years working at McIntyre Elder Law validated my decision to
become an elder law attorney. I’ve come to understand that what we do is hugely
important for our clients and for our country. The prospect of helping seniors
protect their hard-earned money and property, pay for long-term care, and leave
a legacy is the sort of thing that made me want to become a lawyer in the first
place. Furthermore, our country is in great need of a change to help to protect
seniors from the multitude of risks they now face. However, we cannot sit idly
by while we wait for our lawmakers to institute change. It is incumbent on us as
attorneys to come up with creative solutions on a case-by-case basis. It is also
important for individuals to seek help to avoid the legal risks of aging. But this
begs the question, what are these “legal risks” faced by each American as they age?

1
Greg McIntyre, JD, MBA is an estate planning an elder law attorney and Founder of McIntyre Elder Law. Greg has practiced a
variety of different types of law, including murder cases. He is a veteran of the U.S. Navy and father to six children and a beautiful
wife. Lastly, Greg is my mentor and an integral factor in my success as an attorney.
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Between 1946 and 1964, there was a spike in global birthrates. There were
77 million babies born in America alone. Individuals born during this period are
2

known as “Baby Boomers .” Baby Boomers currently make up over twenty percent
of the population of the United States. This generation inherited a post-World War
America and has shaped our country into the global superpower we are today.
The Baby Boomers are, collectively, a hardworking and industrious generation.
However, as they age, they are unfortunately just as susceptible to exploitation
as the generation before them. This is important because the Baby Boomers are a
huge part of our population. As such, we have a larger percentage of individuals
becoming dependent on familial caretaking, long-term care, Social Security,
Medicaid, Medicare, and retirement accounts. We are experiencing a stress test
for all the measures we put in place to support an aging population. As you can
imagine, some cracks have formed under the stress and things have begun to fall
through the cracks.
Much can be said about our government’s programs. But that is for another day
and another book. However, what should be addressed is the legal and financial
exploitation of a vulnerable population, not only by predatory individuals but by
the negligence of lawmakers.
As the baby boomer generation ages so too rises the collective age of the
nation. As the nation ages, we will run into more and more issues; issues such as
how to pay for long term care and how to deal with dementia. A new age (no pun
intended) of the elderly, what has been deemed the “silver tide”, is coming and
we are not prepared for it.
With the rising costs of long-term care, the complication of government
assistance programs, the erosion of individual rights for the elderly, and the evergrowing opportunities for elder exploitation, aging in this country has become a
legal maze.
Specifically, Seniors face three main risks: 1. Exploitation; 2. The rising cost of
long-term care; and 3. Lack of preparation. The term “exploitation” encompasses
both financial abuse and deprivation of rights through things like Guardianships
and caretaker relationships.

8

2
Presumably because of the large numbers of babies born and not the combustibility of babies during this era.

INTRODUCTION

i. Exploitation
3

In a 2017, white paper , the U.S. Security and Exchange Commission looked
at the prevalence of elder exploitation in the United States. What they found was
that up to 6.6 percent of seniors in the US were subjected to financial exploitation.
However, they concluded that the figure was likely much larger. In doing so, they
pointed to a study by New York State. The study showed that: “The overwhelming
majority of incidents of elder financial exploitation go unreported to authorities.
For every documented case of elder financial exploitation, 44 went unreported.”
They also concluded that elder financial abuse is the foremost emerging form of
elder abuse.
As of 2018, individuals over the age of sixty make up fifteen to sixteen percent
4

of the population . And according to the US Census Bureau, that number is
5

growing . Thus, we can expect the emergence of elder financial abuse to continue
to grow along with our ageing population.
What makes the Elderly a good target for financial abuse? Many individuals
over the age of 60 have worked most of their lives. As such, many of them have
consistently saved for their retirements, creating a significant nest egg. They have
also likely acquired some assets along the way that have been paid down or paid off.
Many seniors are also receiving a steady income from a pension or Social Security.
Furthermore, the elderly tend to have a variety of health issues that render
them somewhat dependent upon others. The most obvious of these health issues
is some form of dementia. If an individual is suffering from dementia, they are in
a particularly vulnerable position because it will be difficult for them to notice or
report any sort of exploitation.
Somewhat less obvious is caretaker exploitation of even non-memory related
health issues. A senior could require care such that they cannot live totally
independently. This leaves them open the “insidious caretaker.” The insidious
caretaker is a wolf in sheep’s clothing—and can very well be a relative. They may
come into the caretaker relationship with good intentions and break bad when
they see the opportunity to do a little elderly embezzlement.
They may just straight up steal from the senior. Or they may exert a pattern
of undue influence to manipulate the senior into giving them what they want.
Either way, they are in the perfect position to exploit—with, many times, none
the wiser.
3
Stephen Deanie: Elder Financial Exploitation: Why it is a concern, what regulators are doing about it, and looking ahead.
4
https://www.statista.com/statistics/457822/share-of-old-age-population-in-the-total-us-population/.
5
https://www.census.gov/newsroom/press-releases/2017/cb17-100.html.
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The more dependent a senior is upon others, the more at risk they are
for financial exploitation. As they age, and their health deteriorates, so do the
safeguards keeping away those who can effectively cheat seniors out of their
hard-earned money.

We do Guardianships All Wrong

If a loved one cannot make decisions for themselves, for whatever reason

e.g., dementia, and you do not have power of attorney, then you must seek
guardianship of that person to make decisions on their behalf. The issue with
guardianships is that to obtain guardianship, you must first have your loved one
adjudicated incompetent. This means that you’re having the court deprive them
of their liberty by declaring them unable to make decisions on their own behalf.
They will remain as a “ward” of the state until such time as their competency is
restored by proving to the court that they are no longer incompetent—which is
not easy to do.

There are a couple glaring problems with guardianships:
1. We do not understand dementia. Dementia is much like other cognitive
issues in that it affects people differently. It presents itself in a unique way
in each individual it touches. Also, just because you suffer from dementia,
does not mean you’re per se incompetent. After all, it varies in its severity.

2. We do the process all wrong. When I say the ‘Court” adjudicates the individual

incompetent, I mean a clerk, sitting as judge, makes this decision. A clerk
is an employee of the court system, who is not required to have any formal
legal or medical training, and who is given temporary judicial authority for
the purpose of the hearing. Many times, the government is the one bringing
the petition for guardianship. These potential wards are appointed a third
party (called a guardian ad litem) to give an objective option. However, the
GAL does not represent the ward and they tend to be just as much a part
of the system as the government. So, we have a system whereby people
are losing their rights even though we do not quite understand the extent
(or lack thereof) of their illness. Oh, and by the way, there are little to no
safeguards preventing this from happening.

A guardianship can be nothing more than an exercise of the blind leading
the blind, where the government rubber stamps orders to deprive people of their
rights as they are moved through the syste.
10
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ii. The Rising Cost of Long-term Care
As medical care gets better, the population’s longevity increases. However,
just because someone lives longer does not mean they are ensured to have any
quality of living. Many ailments that were previously a death sentence are no
longer as serious of a threat—but they are an ailment, nonetheless. Therefore, the
downside of our amazing medical technology is that we are essentially keeping
people alive longer and prolonging their medical needs. It’s a brutal way to look
at it, but the truth tends to be brutal.
The result of this medical advancement is that more people will need long
term care. We know this too because more people than ever are reaching age 65
or over. And if more people need long term care, then we are going to have an
issue paying for it. We also know this because we are experiencing the issue now
and have been for some time. Long-term care can range from $5,000 to $10,000
per month.
Currently, individuals have three options to pay for care: 1) They can use
long-term care insurance. This is a good option, but you must qualify, and you
must maintain the premiums. 2) They can pay out of pocket. This is not a good
option because most people cannot afford to pay $5k to $10k per month. 3) Lastly,
they can use government benefits i.e., Medicaid. This can be a great option but is
very restrictive and can be difficult to obtain without proper planning.
Sadly, many individuals face this need for care without a plan. The result is
that everything they’ve worked for their whole lives is slowly eroded, until there
is nothing left for their loved ones. With many folks “outliving their money”, it is
almost impossible to leave a legacy and provide a leg-up to the next generation.
Depriving individuals of the ability to leave an inheritance is not only repugnant
to the values of this country, but also a sure way to kill the American dream.

iii. Lack of Preparation
As you may suspect, and will learn in the pages to come, there are ways to
avoid these risks by planning ahead. A properly drafted estate plan can ensure
that an individual is protected from exploitation and is prepared for the costs of
long-term care. The problem with most Americans, is that they have no plan. An
6

estimated sixty percent of Americans have no estate plan in place . This means
that sixty percent of the population are in the rising tide with no dingy. This
is a scary prospect, not only for the Baby Boomer generation but also for the
6
https://www.aarp.org/money/investing/info-2017/half-of-adults-do-not-have-wills.html/
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generations that follow. What will this country look like if sixty percent of the
population is drawn out to sea?

What can you do?
The following rules are guidelines to plan by. These rules will help you protect
yourself with the assistance of an attorney. Following these rules will empower
you with the knowledge necessary to set a workable plan in place. The more
you know, the more you can do to protect yourself and your assets. Each rule is
designed to guide you through the legal maze of ageing and find not only clarity,
but peace of mind.

12

RULE 1
Lay Your Foundation

I

f you refuse to be a statistic, then you need to plan ahead. After all, as the old
7

saying goes, “those who fail to plan, plan to fail.” The way in which you can
best plan to protect yourself and your hard-earned money and property as you

age, is to create a solid estate plan. And just like any solid building, your estate
plan must be built upon a firm foundation.

The Tools of the Trade:
Let’s take a look at the essential tools in the estate planner’s tool bag. The
following are what we refer to as the foundational documents:
 Last Will and Testament
 Living Will
 General Durable Power of Attorney
 Healthcare Power of Attorney
 Mental Health Advanced Directive

Last Will and Testament:

We will begin with the document with which most are familiar, the will. The

will is a document that sets forth what happens to all your possessions when you
die. It can also set forth who should replace you as the guardian of your minor
children and how to conduct your funeral and burial.
In creating a will, you name an executor (the modern term is personal
representative—it is more pronoun friendly) and you direct how you want your
property to pass. There are many other things you can include in the will, including
how you want your pets to be cared for, whether you want property to pass to
heirs immediately or through trust, and whether you want that list of all the
people you hate read at your wake.

8

7
All the best quotes can be attributed to Benjamin Franklin, Abraham Lincoln, or Winston Churchill. This one happens to be Franklin.
8
I would also suggest naming someone you trust to delete your internet browser history.
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The terms of your will can be as creative as you are. Although, there is no
guarantee that creating a super onerous list of testamentary wishes will not
make your death a little less sad for your family. Regardless of the terms, the will
provides you with the ability to ultimately dictate what happens to your assets
beyond your life.
It is important to note, however, that the will only becomes effective upon
death. The will is subject to revocation and change. And during your life nothing
within the will serves to protect the property that it will eventually pass. It is
a common misconception to think that the executor has any power during the
9

testator’s life.
What this means is that the will can become a target during the life of the
testator. All someone needs to do is to come along and convince you to change or
revoke it. People and circumstances change. Certainly, it is not out of the question
that you may be influenced to change your wishes, for better or for worse. This
is especially true as you age and possibly become more susceptible to influence—
either because of frailty of mind or dependence upon others.
Wills are also subject to litigation. This can be a good thing if you were
improperly influenced to make a will, or someone is trying to submit a revoked will
after you have died. The downside is that the process of passing property via your
will (this process is referred to as probate) can be substantially more complicated
by a challenge to the will. A challenge in probate can tie up the transfer of assets
to the heirs and it can also be very expensive.
Lastly wills are not the most efficient means of passing property. When you
pass property through a will, your executor or heirs must submit your will to the
court. This opens up the estate and starts the probate process. Thereafter, the
executor must give notice to creditors, identify and collect property of the estate,
identify heirs, and provide accountings to the court. Depending on the value of
the assets, the character of the assets, and the agreeability of interested parties,
the process can either be slow or really slow.
A will is an important document to have in place insofar as it will direct the
disposition of property you have not otherwise prearranged to pass immediately
to your heirs e.g., investment or retirement accounts with a beneficiary, things
placed in trust, etc. However, the will is not the be-all and end-all of your estate
plan. If you want to protect yourself, you must think beyond the will.
14

9
The person who creates the will.
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Although estate planning has evolved beyond the will, don’t think that you
can do away with this important document. We will dive deeper into this in Rule 2.

Living Will:

The living will is commonly mistaken for the last will and testament. It is not

your fault if you have made this mistake. Whoever gave the living will its name
was stupid.

10

Despite its misleading name, it is a very useful document. A living

will is your declaration for your desire to die a natural death. What this means is
that if you are, for all intents and purposes, dead and your organs are functioning
by virtue of machines, you are saying that it is okay to let you go.
This is very different than a “Do Not Resuscitate” (DNR). A DNR prevents any
medical intervention to save your life. A living will simply instructs the hospital
to not artificially prolong your death. It is obviously important to know the
difference. Many people do not want to languish on life support. However, most
people would appreciate having their life saved.
There are many reasons individuals execute a living will. Some people have
religious or spiritual reasons. Regardless of your metaphysical disposition, a
living will allows you to make a hard decision beforehand which absolves your
loved ones from making that decision themselves.
A practical, if morbid, reason for having a living will is that life support is
expensive. The longer your death is artificially prolonged, the more medical bills
you rack up. This can be exacerbated by loved ones who do not know whether
to let you go. By the time they make a decision, your estate may be saddled with
loads of medical debt.
I am putting the cart before the horse here, but you can also structure your
healthcare power of attorney to allow the named agent to trump your living will.
That way, you have the benefit of having someone there who knows you to make
11

sure you are really, in fact, past the point of no return .
The living will is an important protective measure. It protects your family
from the trauma of not only making a hard decision but also suffering through the
tragedy of having a loved one in the worst state of limbo. Lastly, it protects your
family from having the property you pass eaten up by unnecessary medical debt.

10
This is my official legal opinion on the matter.
11
As an added benefit, if they are wrong your spirit can come back to haunt them
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General Durable Power of Attorney (GDPOA)

The GDPOA is the most important document you can put in place during your

life. It gives the person (Agent) you appoint the power to act on your behalf as if
they were you. This means that you’re giving them the power to do anything you can
do for yourself for legal and financial purposes. The durability component of this
document means that it survives incompetency or incapacity. Thus, if you become
incompetent or incapacitated, your agent can still make decisions on your behalf.
The best method of explaining the importance of this is by way of example.
Let us say that Michael and his wife Holly, although they are both 80 years young,
have never been to an estate planning attorney and have no estate plan in place.
They both make around $50,000 a year from investment income and have around
$600,000 worth of assets, including their cars and home.
One day, Michael eats some bad Indian food which triggers an allergic
reaction. His allergic reaction causes his veins to constrict, which causes a blood
12

clot in his brain.

As a result, he experiences a major stroke, which renders him

unable to care for himself or to make any decisions on his own behalf.
Holly, at age 80 cannot care for Michael and she knows he will need some
type of long-term care. She wants to get Medicaid to pay for the long-term care
so that she does not have to spend their hard-earned assets at the rate of $10,000
13

plus a month.

Michael has some of his assets in his name alone, including his

IRA and a home he owned before their marriage. Holly needs to spend down or
otherwise protect those assets so that Michael can qualify for Medicaid. However,
she does not have power of attorney. Thus, she has no authority, even though she
is his wife, to deal with those assets.
From here, Holly either must pay out of pocket for the cost of care until their
assets have dwindled such that they qualify for Medicaid or seek guardianship
over Michael.
Holly goes to an attorney to seek the guardianship. The attorney Jim tells her
that the guardianship process is invasive, subject to challenges, and prolonged.
He also explains to her that, once she becomes guardian (if she is approved),
there will be continuous government oversight of her actions until Michael passes
away. Any major decisions, such as the sale of property will need court approval.
Holly goes forward with the Guardianship, notwithstanding these facts, because
it is her only choice.
16

12
This is probably a thing.
13
For real. This is an accurate estimate of the cost of nursing home care.
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If Michael and Holly had a GDPOA in place, most of this headache would have
been prevented. Holly would be able to access any separate property and make
legal and financial decisions for Michael without the court’s oversight.
Thus, the benefit of the GDPOA is that it allows you to name an agent to
make decisions on your behalf, for your protection. The GDPOA is useful beyond
tragic situations. It can be a matter of convenience. Giving your spouse power of
attorney allows them to act alone (with your approval). This is especially handy
14

if you are a bit lazy and do not like signing things.

It is important to note that the person you appoint as your agent must be
someone you trust unequivocally. Your agent will have broad powers over you and
your assets. Obviously, if they are the type of person who would take advantage
of another, you are giving them ample opportunity to do so. So, do not do that.
The GDPOA is a very important document for your protection during your
life. However, it can be used as a shield for your or a sword against you. Make
sure that you do not make the decision to appoint an agent without thoroughly
vetting them.

Healthcare Power of Attorney (HCPOA)

The HCPOA is more than that little form they give you at the hospital. The

HCPOA document allows you to appoint an individual to act on your behalf as
your healthcare agent. They will have the authority to make any healthcare
decisions you could make for yourself. This includes, but is not limited to, pain
management, medication, operations, hiring and firing medical staff, healthcare
related placements (e.g., long-term care), and access to the full spectrum of
medical records.
Just because you are the next-of-kin, does not mean you have all the powers of
the agent for HCPOA. One of the more nuanced but important powers you do not
have as next-of-kin is the ability to hire and fire medical staff. This is important
if you have a fundamental disagreement with the manner in which your loved one
is being treated.
Let us use another example. Andy is the lead singer of a band. He receives a
gold record of which he is extremely proud. He wants to display the record in his
home, so he decides to hang it on his wall. He gets a ladder, a hammer, and some
nails. He climbs up the ladder and starts to hammer in one of the nails. Now Andy
14
You probably should not pull this stunt with the marriage certificate.
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and his fiancé April are a little immature. As such, they do not deep clean their
home. In fact, the ceilings and walls have not been dusted since they moved in.
As Andy hammers in the first nail, he kicks up a cloud of dust, most of which goes
up his nose. Consequently, Andy lets out a powerful sneeze, smacking his head
against the wall in the process.
April arrives home to find Andy lying unconscious on the ground. She puts
him in her car and rushes him to the hospital. Once she gets to the hospital, the
doctor informs her that Andy has severe brain damage. He is in the need of brain
surgery, which has a 51% chance of survival. Without the surgery, he will live but
suffer sever cognitive disfunction.
By this time, Andy’s mother Leslie and father Ron have arrived. They hear the
doctor’s news and inform April that they think the procedure is too risky. April,
however, has known Andy intimately for years. She knows that he would not want
to live without being able to play his music. April does not have healthcare power
of attorney.
Because April does not have power of attorney, the doctor defaults to Leslie
and Ron. He does not go through with the surgery and Andy eventually gains
consciousness but can never play music again.
What is the fix here? They should have seen an attorney and gotten the HCPOA
in place beforehand.
The HCPOA is extremely important, especially if your loved one becomes
incompetent or incapacitated. Otherwise, who is going to look out for them to
ensure that their healthcare wishes are carried out?

Mental Health Advanced Directive

In the 1970’s, a Stanford University professor and psychologist David
15

Rosenhan

conducted an experiment on mental health institutions. The

experiment’s principal aim was to determine the validity of psychiatric diagnosis.
He conducted this experiment by having “pseudo-patients” fake manic episodes
to get into various psychiatric hospitals around the United States. Once in
the hospital, they begin to act normal. Despite the patient’s return to normal
behavior after admission, they were all diagnosed with a form of schizophrenia,
an obviously inaccurate conclusion.

18
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Rosenhan, David (19 January 1973). "On being sane in insane places"
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Since the Seventies, we have somewhat improved our knowledge of mental
health issues and, therefore, have improved our ability to diagnose these
issues. However, the results we saw in those years were not simply due to lack
of knowledge. They were based on human confirmation bias and institutional
incompetence (no pun intended). Thus, this type of catastrophic failure can still
happen, despite our increase in knowledge regarding mental health.
The result of this experiment begs the question: How well do we treat mental
health, even with a proper diagnosis? If we have such a disconnect between a manic
episode and normal behavior, how accurate are we in gauging the improvement
of a patient with a legitimate diagnosis?
This is an important question to consider as you age. This is especially true
if you consider the fact that one in three seniors die with some form of dementia.
Dementia is not simply a condition that affects the memory. It affects the whole
brain. As such, it can cause a wide variety of mental health issues. These issues
are typically treated with the use of prescription medication.
The thing with prescription medication is that the good does not always
outweigh the bad (just look at the opioid crisis in America). Many times,
prescription medication may treat symptoms of a disorder but essentially cause
a whole different disorder through a litany of side effects. It is a personal choice,
but many folks tend to want to prevent the loss of their mental dignity by forced
medication.
Imagine, you begin to experience signs of dementia. You have a bad day,
and you experience an episode. Your family takes you to the hospital and you are
prescribed a strong psychoactive drug. You do not like the way the drug makes you
feel. You believe that it will accelerate the deterioration of your mental health, so
you stop taking it. Your family is concerned, so they try and force you to take it,
but you refuse.
After your episode, your family can no longer care for you. They place you
in a facility with care for dementia issues. You are monitored daily, and you are
required to take your medication. You are forced to feel the effects of the drugs
regardless of how you feel about it. Because of the biased nature of the workers
(even though they have good intentions), they cannot accurately gauge whether you
are getting better. Thus, you are forced to keep taking the medication indefinitely.
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The best way to avoid something like this is through a clear and detailed
Mental Health Advanced Directive (MHAD) coupled with a Healthcare Power of
Attorney document. A MHAD will allow you to give instruction as to the types of
medications that you are willing to receive and the type of medications you do
not consent to taking. Additionally, you may make instructions as to whether you
would consent to being admitted and retained in a healthcare facility for mental
health treatment. By law, your physician must make the MHAD a part of your
medical record once it is presented to them.
The HCPOA is the added protection. As mentioned above, you can give another
individual, who you trust, the power to make any and all medical decisions on
your behalf. Thus, the person to which you give the power (the attorney in fact)
has the ability to ensure that your wishes are carried out.
Through the use of a MHAD, you can maintain your dignity and use your own
judgment to preserve your mental health through some careful preplanning.

NOTES
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RULE 2
Will It To Be
The Last Will and Testament: An Exercise of Individual Rights

D

o something difficult for me. Imagine you’ve lived a long successful life
and you’re lying on your deathbed surrounded by your family. You look
around and admire your loved ones and the people they’ve become. As

you look into the eyes of each one, you have peace of mind, knowing that you are
leaving behind a legacy that will help to support them throughout their lives.
Finally, you pass away with the certitude that you aren’t leaving behind a burden
or a mess for your loved ones.
Even though the outcome of that little exercise ends on a positive note,
it’s not always easy to think about death and life beyond our own. Despite the
difficulty, the exercise is necessary to ensure that your will is carried out long
after you’re no longer part of this life. After all, your last will and testament is so
important that, throughout history, human society has given solemnity and honor
to a person’s dying wishes.
Over time, the societal recognition of the importance of someone’s last will
has been enshrined by our legal system, the way that all essential civilized values
are. In fact, the last will and testament and the adherence to an individual’s
wishes, forms part of the bedrock of any civilization’s legal system, right next to
their penal code.
You get it. The will is important and has been a part of history for thousands
of years. But why? Well, imagine if we didn’t care about someone’s last will and
testament? On a societal and individual level, this means less individual freedom.
Namely, if a person cannot determine what happens to their hard-earned money
and property when they die, then someone has to—that someone would be the
state/government. Further, this would mean the breakdown of family legacies.
Many families throughout civilized history have depended upon the direct
distribution of wealth from one generation to the other. No recognition of the
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last will and testament is tantamount to the government determining that each
generation must start from zero, regardless of the effort and sacrifice of the prior
generation.
All that begs the question: What happens to your estate in this nonhypothetical day and age if you pass away? When someone dies, they either do so
testate or intestate. Testate means they died with a valid, properly executed will
in place. Intestate, as you may have already guessed, means they died without
a will altogether or the will they attempted to leave is either invalid or wasn’t
properly executed.
Those who die with a will can dictate what happens to the things that they
owned. It’s a simple but powerful personal right that each of us possess. We have
the freedom and liberty to determine the disposition of our assets long after we
can no longer exercise any other rights.
Those who die without a will do not get to dictate what happens to their
hard-earned money and property when they die. This means that they are not
exercising one of their fundamental individual rights. Failure to exercise this
fundamental ability to choose what happens to assets, means that someone else
will decide. That someone else is the government.
Rights are lost if not jealously guarded. As a democracy, the people are a
check on the government. Thus, it’s the people’s exercise of their inalienable
fundamental rights that keep the government from infringing upon those rights.
Failure to exercise our rights leads to the slow but steady erosion of our personal
liberty. After all, if a right is not asserted, the government tends to fill that power
vacuum by asserting sovereignty. It’s not political ideology, it’s the physics of
power. As citizens of a free and democratic country, it is our solemn duty to ensure
that we assert the rights that we now possess, if not for the sake of ourselves, but
for the sake of posterity.
Exercise your fundamental personal rights and fulfill your civic duty by
executing a last will and testament. It’s as simple as sitting down and telling your
attorney your wishes. Not only will your family benefit but you will also benefit
from the fact that you have both asserted your liberty and protected your legacy.
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Is the Will Dead?
The will may be an exercise in a fundamental right, but with all the talk about
things like beneficiary designations and trusts, it’s easy to wonder: Is the will dead?
The last will and testament is a legal concept that has truly stood the test
of time. The super ambitious and cutthroat (literally) aristocrats of ancient
Rome utilized wills to pass their fortune and legacy to their heirs, so that they
may have the foundation to gain even more power and influence. In fact, Julius
Caesar, famously willed his son, Emperor Octavius, the necessary tools to fund
and facilitate his rise to power. The will was also used in ancient times (much
like today) to direct the disposition of assets held by soldiers before an impending
battle. Nowadays, the will is still widely utilized to preserve assets and legacies
for the next generation.
Wills have only slightly evolved from the time of ancient Rome. Even though
industrious attorneys can insert complex estate plans into a will, the basis of the
document, the manner by which it is executed, and the way in which the wishes
of the testator are fulfilled have changed very little over time.
Although wills have not much evolved, the laws governing disposition of
assets upon death have. Through crafty use of trusts, deeds, and payable upon
death/transferrable on death accounts, an individual can pass most or all of their
assets to the next generation without a will. As a result of the creation of these
creative methods, more and more individuals are being advised to pass their
property by other means than their last will and testament.

Benefits of Avoiding Probate
There are benefits to passing property outside of a will. One of these benefits
is the avoidance of probate. Probate is the legal method by which the testator’s
wishes contained in the will are fulfilled. Probate involves utilizing the courts and
it requires that a personal representative (executor) be appointed to manage the
estate. This can be a lengthy process and can be impeded by litigious individuals
who wish to contest the will. This process can also be expensive and involve
attorney’s fees and executor’s fees that take money from the estate. Besides the
expense, the executor must contribute considerable time and effort in handling
the estate. Avoidance of probate and its benefits will be discussed further in Rule 3.
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Further, a will, without more, does not afford much flexibility. You may want
to direct your assets to be devised (given to your heirs) at a certain time, manner,
or upon the happening of some event. A will alone is not a useful method to fulfill
the strategic wishes of the testator.
Lastly, a will is a public document that is filed with the court after the death of
the testator. Thus, the words and statements contained in the will are potentially
available for all to see.

The Case to Keep Wills Alive
So, if a will is antiquated, inflexible, time consuming, public, and potentially
unnecessary, then should you even create one? The short answer is yes. Wills
certainly still have value and utility depending on your particular case. In deciding
whether you should have a will, you should consider the following:

i. The size of your estate: a will can make the process of passing along your
estate very simple if you have a small estate or if you leave everything to
your spouse. In North Carolina, if you have a small estate (typically under
$30,000 and with no real property) your executor can file to collect your
assets by affidavit, which is essentially an expedited probate process. North
Carolina also allows a surviving spouse to petition the court for another
form of expedited probate called summary administration if they are the
sole beneficiary or a Spousal Allowance.

ii. Affordability: your assets and wishes may not necessitate a complex and
expensive estate plan. Wills typically cost less than other estate planning
methods. If you have a small estate and have predetermined your intended
beneficiaries, it may be in your best interest to simply have a will drafted
rather than a potentially more expensive trust package.

iii. Whether you need a backup document: as I briefly mentioned, there are
a few ways to avoid probate (we will call it the “assignment process”). To
name a few, you can assign a beneficiary to an account (if available), you
can utilize life estate or joint tenant with rights of survivorship deeds, and
you can utilize trusts. If your goal is to avoid probate, so that your heirs
receive property immediately upon your death, you can pretty much do so
by assigning beneficiaries to accounts and doing deed work. However, the
property left over—with no assigned beneficiary—either must be passed
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through a will, if you want to avoid it passing through intestate succession
(more on this below).

iv. Whether you have the need for a trust during your lifetime: trusts are very
useful vehicles, especially for those who have very specific desires of where
and when they would like their property to pass. A trust allows the living or
deceased grantor to have their hand on the wheel, directing the disposition
of assets. You may desire to keep one hand outside the grave, controlling
your wishes; however, you may not have any use for a trust during your
lifetime. In this case, it may be more feasible to draft a will containing a
trust effective upon death. A testamentary or pour-over trust can be created
by a will, whereby some or all of your assets will pour-over from the will
and into a trust upon your death. This allows the decedent to potentially
structure their devises to benefit their heirs for multiple generations.
There are significant benefits to avoiding probate and there are many ways
to do so. However, there is a reason why the last will and testament is still being
used today. The ancient concept of the will has yet to die because there is still a
need for it, whether it be for the reasons mentioned above or for the mere fact
that you wish to emulate a Roman emperor.
Whatever you decide, will or no will, you should take the time to develop a
plan of how you would like to pass along your assets. You want to leave behind a
legacy that will benefit the ones you love and cherish. And you do not want your
loved ones to be burdened by the both the tragedy of your passing and the legal
complexity of having no plan in place.

What Happens if You Die Without a Will?
Testate vs Intestate
If you have spent enough time around attorneys, you have probably heard
these terms before. But these terms are not frequently thrown around in common
parlance and can be confusing those without the letters “JD” by their name. If a
person dies testate, it simply means that a valid will has been executed. Of course,
dying intestate—as the prefix would suggest—is the inverse, meaning that the
person has died without executing a valid will. Either way, when a person passes,
the assets and belongings left behind becomes their “estate”.
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Testacy
An individual who executes a will is called a “testator”. If an individual or
testator dies testate, their property will pass according to the provisions set forth
in their will. This will allow individuals to preplan and make general and specific
devises of their assets to their heirs upon their death. The will, if validly executed,
will be recognized by the jurisdiction in which the testator resided before his
passing.
After the testator has passed away, the executor of the estate—which the
testator named in the will—will file the will with the clerk of court. This will
begin the legal process of fulfilling the testator’s wishes as set forth in his or her
will. As a reminder, this process is called “probate”.
During the probate process, the executor will distribute the assets of the
estate to the beneficiaries named in the will. They also have fiduciary duties to
pay debts of the estate and to provide an accounting of the expenses, income,
distribution, and payments of the estate.
The defining characteristic of dying testate is having a say in where your
property goes, having a trusted individual execute your wishes, and having the
ability to protect your heirs.

Intestacy
The estate of a decedent who passes away without a will passes through
“intestate succession.” Intestate succession is determined by the intestacy statutes
of the applicable jurisdiction. The statutes will pass a percentage of the estate to
lineal descendants based on their position in the family tree.
In North Carolina, property that passes through intestate succession goes
“per capita at each generation.” This means that the property goes in equal shares
to each surviving descendant in the nearest degree of kinship. Depending on
the structure of the family tree, the estate can pass to one or two descendants
or splinter into many fractional shares. If there are no takers of the decedent’s
assets, the property will “escheat” or pass to the state.
Upon the passing of the decedent an estate administrator will be named. Just
about anyone can apply to be the estate administrator. The administrator will act
in a fiduciary capacity and will distribute the property in the estate based on the
intestacy statutes.
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The defining characteristic of intestate succession is that the decedent has
no say in who will carry out his or her wishes, has no say in where his or her
property goes after their death, and has no ability to insulate their heirs from the
possible legal downsides of inheritance.

What does this mean for you?
The biggest factor for individuals determining whether to execute a will is
whether they want to dictate how their property will pass after they are gone. If
you have any desire to have a say in who gets your property after your death, then
you should consider creating a will.
It is also important to review your will if you have one to make sure it is valid
and covers all the property you own. In North Carolina, if you have property that
is not covered by your will it will pass through the intestate succession statutes.
A common mistake among individuals is thinking that a fillable will, that they
print from the internet, will be a sufficient means of passing their property
and protecting their heirs. There are legal requirements that are necessary to
executing a will and there is no guarantee that a pre-filled form will satisfy those
requirements.
Lastly, it is important to have a detailed and comprehensive will with
provisions that anticipate future events. That’s why your will should include
protections for heirs like a supplemental or special needs trust for those heirs
who qualify for means-tested benefits from the government. We want to make
sure that those heirs can receive their inheritance without it disqualifying them
from their benefits.
A will is important because it gives you control over your assets and property
and allows you to adequately plan for the future of your loved ones. Not only does
it give you the opportunity to plan ahead, it also relieves your loved ones of most
of the stress and frustration of settling your affairs after your passing.

How to Keep Heirs from Challenging Your Will
One of the downsides of passing your property through your will is that the
probate process can be tied up in litigation. Anyone who followed the Anna Nicole
Smith case (following death of billionaire husband J. Howard Marshall) knows
that this probate litigation can be a long-drawn-out process.
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Even if you don’t leave behind an estate quite as big as Mr. Marshall’s, you
likely want to avoid having your heirs battle over their inheritances for months
or even years after your death. Thankfully, will challenges can be avoided with a
little pre-planning.

“No Contest” Clause

The most straight forward provision you could add to your will to prevent

a challenge is the “no contest” clause. This is a provision that expresses the
testator’s desire that no one challenge the will. Typically, the way this clause
works is that if anyone does choose to challenge the will, they will be barred from
their inheritance.
For example, D has his lawyer draft a will with a no contest clause. Years
later, D dies and leaves A and B everything in his will, 1/3rd to A and 2/3rds to
B. A thinks it is unfair that he received an unequal amount, so he files a “caveat”
challenging the will. The judge rules against A and finds the will to be the valid
last will and testament of D. Because the will contained a no contest clause, A is
no longer entitled to any share under the will. A’s share would then follow the
terms of the will. It could go to other beneficiaries or it could go to a backup
named in the event A forfeited his share.
If a will contains a no contest clause, someone like “A” would likely not
challenge the will—even if they think that it is unfair.

Talking to the Heirs

One of the reasons why wills are often challenged is because the heirs have

been left out of the loop. They may be unaware of when the latest will was drafted,
where the will is typically kept by the testator, and what the will says. To prevent
the heirs from feeling slighted by the terms of the will, it is best to not surprise
them.
Your immediate family should be aware of the location of where your will is
kept, when and by whom the will was drafted, if there have been any updates to
the will, and they should have some idea about what the will says. It may even be
a good idea to have the drafting lawyer explain the will to the heirs after the will
has been signed.

Probate Avoidance

Lastly, the most effective way to avoid a challenge to the will is to pass your
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RULE 3
Avoid Probate
How Do I Avoid Probate?
To better understand how to avoid probate; it is important to first understand
why you should seek to avoid probate. Let’s start by defining some terms.

Why?

Probate: the process by which an asset (that has not been otherwise

predesignated) passes from a decedent to that decedent’s heirs. The part of
that sentence in parenthesis is very important. That’s because, if an asset is
predesignated to pass to an individual, it avoids probate. In other words, we
already know to whom the asset is supposed to go, so we don’t need to go through
the probate process to determine the rightful owner. Without pre-designation, we
have a bunch of assets and we have to figure out the proper recipient.
That determination can be convoluted and controversial to say the least. You
might be thinking to yourself: “Doesn’t a will clear all of this up?” The short
answer is no. The long answer is that there are two reasons why the answer is
“no.” 1. The will does not actually take effect until someone has passed away
and a court of competent jurisdiction determines that the purported will is in
fact the decedent’s last will and testament; and 2. Because the will does not take
effect until the aforementioned point, naming an heir in the will is not a predesignation. That’s not to mention the fact that will can be challenged even once
it is accepted by a court.
So why avoid probate? It’s long, it’s expensive, it extends the grieving process,
and people can sue, challenging the will. Probate can take anywhere from sixmonths to two-years, depending on a number of factors (like a will challenge).
Most of the time, the process is rather confusing, and you generally require some
help if you’ve never done it before. That’s especially true if you’re the executor
and want to avoid any liability. Finally, you want to avoid probate because it’s the
opportunity for creditors to come in and take part or all of the heirs’ inheritance.
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Creditors tend to be medical creditors like nursing homes, hospitals, and Medicaid.

The Medicaid Death Penalty

The Medicaid program is something you’ve paid for your whole life. Much

like Social Security, you pay into Medicaid with each paycheck. However, unlike
Social Security, even though you’ve paid in, you’re not entitled to recoup your
money unless you meet the income and asset thresholds. In that way, Medicaid is
rather restrictive. Thankfully, Elder Law attorneys have creative methods to get
you qualified regardless of your income and asset levels. But even though you’ve
paid into Medicaid your whole life, and you’ve finally become qualified to recoup
your investment, Medicaid will still try and recover any money they’ve paid on
your behalf.
This is called the “Estate Recovery Lien” or the “Medicaid Death Penalty”.
The way it works is that Medicaid will attempt to recover any amount paid on
your behalf from the property in your estate after you die. Therefore, one way or
another, Medicaid gets to keep the money you’ve paid into it over the years.
i.

The Misconception
Let’s first talk about the common misconception that bankruptcy will

eliminate the death penalty. To discharge debt in a bankruptcy that debt must have
been previously incurred. In other words, the debt must have already “attached.”
The Medicaid death penalty isn’t a debt that attaches during life. Instead, it is a
method for recovery that allows Medicaid to calculate the amount of debt after
your death and recoup the amount from your estate. This makes sense because
Medicaid doesn’t know the amount of the debt until you’ve passed, since they are
paying for your long term care up to that point.
ii. The Solution
So how do you avoid the death penalty? North Carolina is what’s called a
“limited recovery” state. This means that Medicaid is only allowed to recover
what it has been paid by taking it out of the property that passes through your
16

estate and, therefore, through probate . This means that they can only place a
lien on property that passes through your will or through intestate succession if
you don’t have a will.
If none of your property is passing through your estate i.e., the probate
process, then Medicaid has nothing to take to recoup their payments.
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iii. How to Avoid Probate?
Now that you know why you should avoid probate, let’s talk about how to
avoid it. I mentioned pre-designation above. Essentially, this means situating an
asset in such a way that it passes immediately to someone named as beneficiary
or someone whom you’ve given right of survivorship. However, not all assets are
the same. So, it’s not as easy as naming a beneficiary for every individual asset
you own. Luckily, trusts take care of that problem.
Trusts are awesome tools. It’s essentially a pot with pre-designated
beneficiaries. Thus, anything you put into that pot is likewise predesignated to go
to those beneficiaries. Therefore, anything in the pot passes outside of probate.
But what if you don’t go the trust route? After all, a trust may not be right for
you. Again, it depends on the asset.
Let’s look at main assets most people have. Financial accounts such as
checking, savings, IRAs, investment accounts etc. can all have beneficiaries
assigned to them (pre-designation). Car’s and anything with a title can have a
joint owner with right of survivorship. Lastly, real property can pass outside of
probate in a number of ways, depending on how you set up the deed.
When drafting your estate plan, one of your goals should be probate avoidance.
Save your loved ones the headache and risk.

Trusts
Signs That It’s Time to Consider a Trust

Not everyone needs a trust. However, many folks would benefit from utilizing

the protective benefits of a trust. To that end, the following is a list of key indicators
that a trust would benefit you.

i. You own more than one piece of real estate:
A trust can be a great tool to both keep real estate from passing through the
dreaded probate process and to exempt real estate from counting against you
if you’re attempting to qualify for much needed long-term care benefits. Both
of these aspects of trust make them a uniquely valuable tool if you own more
than one piece of property. Not to mention, trusts can also provide significant
protection from taxes and potential liability from lawsuits.
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ii. Aging and Health Problems
If you’re approaching retirement age or have attained that status already,
it may be time to consider a trust. A trust can help shield you from the costs of
aging. Specifically, a trust can shield your assets from the cost of medical care,
including long-term care. As mentioned above, a trust can also help you qualify
for benefits to cover the incredibly expensive cost of long-term, while preserving
those assets for the next generation. Considering that 70% of individuals over 65
need some type of long-term care, a trust may be the saving grace for a majority
of individuals.

iii. You Don’t Have Long-Term Care Insurance
Many people either cannot qualify or afford long-term care insurance. Those
who can, may not have policies that will cover the full cost of care. Those who don’t
have long-term care insurance, should consider a trust to help them get qualified
for long-term care benefits and protect assets. A trust can even protect from the
potential attempt of a government program like Medicaid from recovering any
money they pay out for long-term care.

iv. Blended family
A blended family is one where two spouses come together with children
born outside the marriage. A blended family situation can lead to some obvious
controversy if one of the spouses were to pass away. A trust can get ahead of all of
that and direct assets to go to exactly who they are supposed to go to, regardless
of whether one spouse dies and the other remarries. A trust can also protect
assets from sons- and daughters-in-law, in the event of a divorce or in the event
that they get greedy.
In conclusion, a trust is an extremely useful tool that can be tailored to meet
your needs regardless of your particular situation. But is it right for you?

Is a Trust Right for You?
Trusts are amazing tools that most people don’t really understand. That’s
okay. There’s not a lot of info out there that explain them in terms that make
sense. So, before you can determine whether a trust is right for you, let’s look at
what a trust is.
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i. The Trust
I always find it best to explain “the trust” by way of analogy. Imagine that you
have a bunch of coins. Each coin represents something that you own—one of your
assets. Let’s say that you have a bunch of coins and nowhere in particular to put
them. So, these coins are strewn about and difficult to find. Not only are they hard
to locate but their value and who they’re supposed to go to when you pass away
is not readily clear. You pass away with all these wayward coins and someone has
to come in and find them all and also go through the process of finding the person
they’re supposed to go to. We call that someone your “Executor” and that process
“probate.”
Now imagine that all of those coins are in one place, like a treasure chest. In
that chest, sitting neatly on top of the coins are a list of the coins and who they
are supposed to go to. Further, a trusted individual has the key to the chest, and
they can pass out each coin to whomever it goes to immediately with no process
necessary. We call that trusted person the “Trustee” and the lack of process
“probate avoidance”.
This is how a trust works. Trusts also have other attributes where they can
protect assets other than probate avoidance (think shutting the lid on that treasure
chest and locking it) and leaving behind a legacy that the trust creator can control
(think leaving each coin in a separate mini chest for each beneficiary).

ii. Is It Right for You?
The answer is one of my favorites to give: It depends. There are other ways to
avoid probate than trusts, but they’re asset specific. For example, you can avoid
probate with a bank account by adding a beneficiary but that only applies to your
bank account. A trust is a great tool to ensure all of your assets avoid probate.
There are also other ways to protect property but none so efficient and
effective as the trust. Some people do not need trusts because they will simply
not benefit. Maybe they have limited assets. However, most individuals can, in
some way, utilize a trust to protect assets and ensure a retirement or inheritance
is preserved. If you have significant money or property that you wish to protect,
a trust is probably right for you.
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Your Trust Should be Convertible
Estate planning is all about flexibility. If you cannot anticipate future
contingencies and adjust accordingly, then you’re going to be stuck. When you’re
stuck, you cannot protect either your assets or yourself. So how do you implement
flexibility in your estate plan to prevent from getting stuck? The answer is it’s all
about the tools you use.
Trusts are one of the most valuable estate planning tools simply because
of their ability to be flexible. Specifically, trusts allow you to integrate terms to
anticipate just about any significant risk. But not all trusts are created equal. Just
because a trust can be flexible, does not mean that all trust are flexible. Before
we dive into what we mean by flexibility, let’s take a look at the two main types
of trusts.

i. The Revocable Trust
You may have heard this type of trust called the “living trust” or the “family
trust.” Ultimately, regardless of the name, they tend to have a similar function.
The best way to explain a revocable trust is it’s just a pot where you can put your
stuff. Just like a pot, you can put things in and take things out as you please. The
principal benefit of having a revocable trust is twofold.
First, the revocable trust avoids probate. And, while all trusts allow for
probate avoidance, the revocable trust is the simplest method to consolidate
assets for probate avoidance without otherwise tying those assets up.
Second, the revocable trust allows for you to plan creatively. You may have
a plan for your estate that is more ambitious than a simple transfer of assets
to spouse or children. For example, you may want to set up an education fund
for your grandchildren. Maybe you have a farm and want to make sure it stays
a farm for generations to come. A trust is the easiest and most efficient way to
accomplish these goals.

ii. The Irrevocable Trust
An irrevocable trust does everything a revocable trust does. The primary
difference is who holds the power. In a revocable trust, the Trustee, the person
who manages and administers the trust, is typically the Grantor, the person who
made the trust. The result is that the Grantor’s ownership interest and power over
the assets does not change once assets are deposited into the trust. For example,
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if you transfer your home into a revocable trust, where you are also the trustee,
it is still your home and you have all the power to occupy, manage, sell, etc. that
you had before. The asset transferred to the trust is still “in your name.”
Irrevocable means that the Grantor does not hold power over the trust and
cannot retain power in the assets held by the trust. Since the Trustee is the person
who manages the trust and therefore has power over the trust assets, the Grantor
and Trustee cannot be the same person. Although, the trustee can be anyone other
than yourself or your spouse, they can even be a child or sibling.
When a Grantor transfers an asset to the irrevocable trust, that transfer is a
gift to the trust. The trust becomes the owner and the Grantor’s ownership interest
in the asset is extinguished. The asset is no longer in the name of the Grantor once
transferred; however, that does not mean that the Grantor cannot still benefit
from the asset. For example, assets in an irrevocable trust can generate income
and that income can be enjoyed by the Grantor. Likewise, the Grantor can occupy
real property held by the trust.

iii. Irrevocable Vs. Revocable
So why would anyone create and fund an irrevocable trust? The simple
answer is protection of assets. A revocable trust is an amazing tool, but it does
not always provide a comprehensive level of protection that an individual may
need based on the risks their assets face. Thus, when evaluating whether you may
need a revocable versus irrevocable trust, it is first necessary to understand what
risks your assets may face.

a. Probate

Let’s recap the risks of probate. As mentioned above, probate is the process

by which a Decedent’s assets pass to his or her heirs. This process is court
mandated if the Decedent’s assets are not otherwise designated to pass directly
to the Decedent’s heirs e.g., a trust or beneficiary designation.
The risk of probate is twofold: time and money. Let’s start with time. On
average, a probate case can range anywhere from six months to two years. If any
of the heirs sue or challenge the will, it can drag out the process considerably.
With regard to money, probate can be expensive. Probate can be demanding,
and any executor will want to pay an attorney to take the burden off his or her
shoulders. Further, probate is open season for creditors to come in and take a
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piece of the inheritance. Many people pay their bills as they come due, so they
tend to not worry about creditors. However, most people’s probate creditors are
from those debts incurred right before their death e.g., medical bills and nursing
home bills. Both revocable and irrevocable trusts avoid the probate process.

b. Long-term Care

Let me throw some numbers at you. Currently, 70% of individuals over the

age of 65 will need some type of long-term care in their lives. This number is
steadily rising because of the aging of our population and the advancement of
medical technology. With that being said, long-term care can range anywhere
from $5,000.00 to $10,000.00 per month. Most individuals cannot afford that
kind of bill and, even if they can, they will likely not leave anything behind for
their loved ones.
A good option for many people, who do not have comprehensive long-term
care insurance, is to utilize Medicaid to pay for long-term care. However, you first
have to qualify for Medicaid and Medicaid can pose a risk to assets after you pass
away. Not only does Medicaid set an asset threshold or ceiling for qualification
i.e., a maximum amount of assets you may own and still qualify, they also want
compensation for the money they pay out. The manner by which they receive this
compensation is to take the Medicaid recipient’s remaining assets when they die
(we call this the Medicaid Death Penalty). In North Carolina, Medicaid is limited
to only taking those assets passing through the probate process above. However,
it is important to note that, among trusts, only an irrevocable trust can avoid the
Medicaid Death Penalty.
Considering that there are some major benefits to having assets transferred
out of a possible Medicaid recipient’s name and likewise avoiding probate, an
irrevocable trust can be an amazing tool for asset protection.

iv. Protection vs. Control
The main consideration you must make in crafting your estate plan is: What’s
more important for you, protection or control? The, perhaps, most valued aspect
of a revocable trust is the amount of control the Grantor retains in the assets
transferred to the trust (100%). Although, retention of all that control comes at a
price, your assets are still exposed to most risks.
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Exposure to risk is not a good reason to brush the revocable trust off as a
useless tool. In fact, depending on your particular situation, the revocable trust
may be a better fit for you. For example, a young professional with a child, some
assets, and fledgling retirement fund is a perfect candidate for a revocable trust.
This person does not face the same risk for long-term care that someone retirement
age would. They would need to ensure that they have their affairs in order if
something were to happen to them i.e., distribution of assets and avoidance of
probate. But they would not necessarily need to begin to transfer assets out of
their name to avoid the risks posed by nursing home bills.
Compare that example to someone retirement age who, over a lifetime, has
built a retirement and acquired a significant amount of assets. This individual has
more to lose and more opportunity for loss.

v. Let Them Have Cake . . . and Eat it Too
The main goal in estate planning for any attorney is to get the best of both
worlds for his client the thing is, you may currently benefit more from a revocable
trust, but you may also want the ability to benefit from the protection of the
irrevocable trust in the future. In comes the Convertible Trust.
A convertible trust is one that converts from revocable to irrevocable upon a
triggering event. With a convertible trust, you can have both control and protection.
This type of trust allows you to start out revocable, so you can maintain all control
and flexibility while your risk exposure is low. When your risk exposure is high—
because of your age, health, or legal position—the trust converts, and you benefit
from the protection of the irrevocable trust.
The conversion must be triggered by something that indicates you have a
higher risk exposure than before. The trigger is built into the terms of the trust,
so that the trust can automatically convert upon the triggering event. Some
possible triggers that could be built into a convertible trust are admission to a
nursing facility; diagnosis of a debilitating physical ailment, such as Parkinson’s,
or Multiple Sclerosis; or diagnosis of a cognitive illness, such as Alzheimer’s or
severe Dementia. Note: you would not want to build in triggers that could be
considered a fraudulent evasion of payment for debts or liability on litigation. For
example, filing of bankruptcy or having someone obtain a civil judgement against
you should not be triggers built into the trust. However, Avoidance of the high
cost of long-term care is a smart thing to do and is certainty encouraged.
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No matter where you are in life, you should have a plan that works for you
now and in the future. That plan could include a convertible trust or any of the
other important estate planning tools that are available to you.
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Does a Trust Eliminate the Need for a Will?
An effective estate plan will be multifunctional and flexible enough to adapt
to unknown future events. A good way of creating a flexible estate plan is through
the use of a trust. However, that begs the question: If I have a trust, do I still need
a will? To understand the answer to this question, you must first understand how
your property passes to know whether to use a will or a trust.

i. Will
Any asset you own, whether it is real or personal property, will pass through
your last will and testament, unless you have the ability to assign a beneficiary.
For example, you can assign a beneficiary to a bank account, retirement account,
life insurance policy etc.
If your property is passing through your will, it will be subjected to the probate
process. Probate is the method by which the wishes of the testator/decedent (the
maker of the will) are carried out, any creditors of the decedent’s estate are paid,
and the property is distributed to the legal heirs. This process can be lengthy,
complicated, expensive, and open to creditors. A good estate plan looks to avoid
probate because of the inefficiency and liability it presents.

ii. Trust
The use of a trust is a great method to avoid probate. Any property you put
into the trust will automatically pass to the beneficiary upon death. There is
no lengthy process for the beneficiary to receive their inheritance. By avoiding
probate, the trust also side-steps the risk of lengthy probate litigation.
Additionally, whatever you put into the trust will pass through the terms of
the trust. The terms of the trust can be as creative as you want them to be. This
is an effective way of creating generational wealth because it allows you to have
a proverbial hand outside the grave, controlling the property for generations long
in the future. Let’s say that you may leave a certain amount of money in a trust to
your children. You could put terms in the trust that instructs the trustee to invest
and grow that money. The terms could also instruct the trustee to only pay out for
the education of the beneficiaries or their children. That way, if your goal is that
future generations have the opportunity to get a quality education, a trust will
help you accomplish that goal.
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iii. Trust over Will?
If you create a trust, you should plan on passing everything—that does not
already have a beneficiary assigned to it—through the trust. Whatever you can
conveniently place into trust should be done shortly after creating the trust or
obtaining the property. That way, everything of significant value passes through
the terms of the trust and to the people to whom you want to leave it.
However, the trust does not eliminate the need for a will. A will serves many
functions. And, in conjunction with a trust, it can serve as a back-up document to
pass assets. Let’s say that you put most everything into your trust, but you left a
few assets of significant value floating out there. Or maybe you acquired property
after you created the trust and forgot to put it into the trust. Your last will and
testament will ensure that the property still goes to whom it’s supposed to. In
fact, many individuals who have trusts also have pour-over wills. A pour-over will
ensures that any property not already in the trust goes into the trust upon death. The
will thereby “pours” the property over into the trust. The property will then pass
17

through the terms of the trust as if it had been put into the trust in the first place .
A trust is a great way to pass property and avoid probate. However, just
because you have a trust doesn’t mean you don’t need your will.

How to Put Property into a Trust
Once a trust is created you need to put your assets into the trust, a process
known as funding the trust. So, how is that done? Well, the answer, similar to any
other answer you’ll get from a lawyer, is “It depends.”
The manner in which you put a particular asset into a trust depends on the
nature of that asset. Below are some of the more common assets along with a
description of how they are placed in trust.

i. Real Property
Every piece of real property has some sort of deed associated with it. The
type of deed depends upon how the property is owned. Most people own property
outright. In that case, you would simply convey the property to the trust by
executing a deed from you to the trust (in the name of the trust). If you do not
own the property outright, you may deed whatever interest you hold to the trust;
however, if you want to place all ownership interest in trust, you will need the
signature of the other owners.
48

17
It is important to note, however, that the “pour over” does not avoid probate.
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To convey the property to the trust, you can use a simple quitclaim deed. A
general warranty deed is a deed that conveys property with a promise that there
are no blemishes on the title of the property. These deeds are typically used in the
sale of real property. Conversely, a quitclaim deed is a deed that conveys property
with no guarantee as to the state of the property’s title. Since you already own
the property and are using it to fund a trust, whether revocable or irrevocable, it
is not necessary to use a general warranty deed.
One consideration that must be made when conveying property to a trust is
whether it is encumbered by a mortgage. Most mortgages have a “due on sale”
clause. This is a provision whereby if the property is transferred, the full amount
of the loan will become immediately due and payable. However, not all transfers
trigger the due on sale clause. One such transfer is a conveyance to a trust where
the borrower is and remains a beneficiary. It is important to note that the borrower
does not need to be the only beneficiary.

ii. Investments
If you have stocks and bonds, then you have a transfer agent. This is the
person who keeps track of the securities that you own. You need to request the
permission of the transfer agent to transfer your securities into a trust. This can
be done by filling out a securities assignment form. Note that if the securities
are publicly traded, the stockholder’s signature will need to be guaranteed by a
commercial bank—similar to a notarization.

iii. Tangible Personal Property
Tangible personal property is personal property of a physical nature, e.g.,
vehicles, art, jewelry etc.
Pieces of personal property such as art and jewelry can be easily put into
trust. You simply must draft an “assignment of personal property” document to
the trust. Such document must name the trust and must specifically describe the
item you wish to transfer. It must also be notarized.
Anything that has a title associated with it can also be easily transferred into
the trust. For example, cars, tractors, RVs, and mobile homes (that have not been
transferred to real property) all have titles. To put these items in trust you simply
re-titled the property in the name of the trust.
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Other Methods of Avoiding Probate
As mentioned above, there are many ways to avoid probate. You can do so a la
carte by picking out assets and assigning heirs. This method includes beneficiary
18

designations like a “payable on death” beneficiary on a bank account

or a

“transferrable on death” designation on an investment account. This method also
includes using joint banking accounts and right of survivorship arrangement on
vehicle titles. The a la carte method can also be applied to real property via usage
of deeds (more on this in Rule 5)
A word of warning for those who choose the a la carte method: just because
it avoids probate does not mean it avoids creditors. This is because of a loophole
build into the probate code, the “claw back.” There are some ways to set assets
up to avoid probate which can be “clawed back” into the probate process to pay
unsatisfied claims. Let’s look at the two main scenarios where assets can be
clawed back. 1. Joint bank accounts with right of survivorship and 2. beneficiary
designations on investment accounts.
Thus, if you want to avoid probate and creditors with your bank accounts,

19

you should utilize a trust.

i. What about the Home?
Thankfully, the home does not have to pass through your estate. You can do
deed work to ensure that your home passes outside of your will and directly to
your heirs at the moment of your death.
The best way to do this in North Carolina is through the utilization of a
Ladybird Deed

20

(LBD). The LBD allows you to essentially place a beneficiary on

the home. This means that the home will automatically pass to the beneficiary
upon your death and avoid probate altogether. Because the home is not passing
through probate (or through your estate), Medicaid cannot place a lien on the
property.

21

The added benefit to the LBD is that it does not trigger the lookback

period for Medicaid. Thus, the LBD allows you to predesignate who will inherit
your property while avoiding the lookback period and any death penalty. Ladybird
deeds will be discussed at length in Rule 5.

18
Also referred to as a “Totten Trust”, a namesake of the case that legalized the arrangement. See Matter of Totten, 179 N.Y. 112 (1904).
19
You can also avoid probate and creditors with bank accounts by setting up payable on death (POD) beneficiaries.
20

Named after Ladybird Johnson, the wife of President Lyndon B. Johnson, who was used as an example to explain the concept of the Ladybird deed in a law
50 school
class. The name stuck after that.
21

If you own more than one piece of real property, deed work is still available to protect the other properties.
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RULE 4
Plan For Long-Term Care

L

ong-term care is incredibly expensive. The average cost of long-term care
ranges from $7,000 to $10,000 a month. Considering the average stay in a
long-term care facility can be years, you’re looking at paying out hundreds

of thousands of dollars if you need long-term care, which you most likely will. On
average, 70% of individuals over age 65 will need some type of long-term care.
And this number is slowly creeping up. As medical technology gets better, people
live longer. However, the quality of life doesn’t necessarily improve. This means
that more and more people live longer and require assistance in the form of longterm care.
So, how does anyone pay for long-term care? Well, there are a few options:

1. You could pay out of pocket. However, given the excessive cost, it is unlikely

you could maintain this for very long, and you would end up losing everything
for which you worked so hard in the process.

2. You could utilize a long-term care insurance policy. However, these policies

are difficult to get, they can be expensive, and they are meant to supplement,
not cover, long-term care (not that you shouldn’t look into getting long-term
care insurance).

3. Lastly, you could utilize the pot of money that you have been contributing to
ever since you started working--Medicaid.

Medicaid is a lot like Social Security (SS), in that you pay into the system
with every paycheck. But in the case of Medicaid, you must apply and qualify for
its benefits. Most people tend to think that you cannot own anything if you want
to qualify for Medicaid. That’s not true. In fact, you can own quite a bit of assets
and still have your cost of long-term care covered. The key is to set a plan in place
to qualify for Medicaid while protecting your assets.
To qualify for Medicaid, you must think about preserving the value of what
you own. by understanding which assets Medicaid considers exempt and which are
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considered non-exempt. Thus, an effective plan for preservation and qualification
involves turning non-exempt assets into exempt assets—thereby preserving the
value but removing those assets from the list of assets that Medicaid holds against
you.
As discussed in Rule 3, to protect your assets, you must set them up in such a
way that they avoid probate. Probate is the process of transferring assets from an
individual who has passed away to their heirs at law. Probate is a default process
that can be avoided by very useful estate planning tools. The reason why you
would want to avoid probate is because 1) it is a long, expensive, and complicated
process; and 2) probate is the opportunity for creditors—including Medicaid—to
come after your assets after you pass away. If you avoid probate in the correct
way, you avoid the creditors, including Medicaid, from coming in and taking
everything you’ve acquired before it can pass to your loved ones.

i. Relevant Rules and Terms for Medicaid Qualification for Long-Term Care
Lookback period: the lookback period refers to the period of time that Medicaid
will sanction a gift. The lookback period for Skilled Nursing Medicaid is five years.

ZZ A gift is defined as a transfer to someone other than a spouse that is either
uncompensated or not fully compensated. The amount of the gift is equal
to the uncompensated amount transferred by the applicant. e.g., applicant
gives away $100,000.00 and receives a home in return or $90,000.00, there
is a $10,000.00 gift. This gift must be cured if given within five years of
application. Curing the gift means that the person who received the gift must
return something of like value to the applicant.
Countable Asset and Non-countable Assets: A countable asset are those assets
that Medicaid will count toward the applicant or applicant spouse’s asset threshold.
Asset Threshold: The applicant can only have up to $2,000 worth of countable
assets in their name. The applicant’s spouse can only have up to $130,380 worth
of countable assets in their name.

ZZ The amount of countable assets that the applicant’s spouse may have is
called the Community Spouse Resource Allowance (CSRA). The CSRA is the
total amount of assets that are considered to be non-exempt that Medicaid
will allow the non-applicant spouse to keep. Again, the maximum CSRA is
$130,380. However, if the couple has less than $250,000 worth of assets,
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the rule of thumb is that the CRSA will generally be half of the liquid asset
amount they currently own.
Income Threshold: There is no income threshold for skilled nursing care.
Additionally, the spouse’s income will not count against the applicant.
Medicaid Estate Recovery: Medicaid is entitled to recoup the amount paid on the
applicant’s behalf for skilled nursing care; however, in. North Carolina, they are
limited to doing so from the probate estate of the applicant. Thus, if assets are
correctly kept from being subject to the probate process, then Medicaid will not be
able to use such assets to recoup the amount they paid out on the applicant’s behalf.
Medicaid Compliant Annuity: An annuity is an agreement where a person gives
a company a lump sum of money and that company pays that money back to the
person over a set period of time with interest. A Medicaid Compliant Annuity
is a tool that allows an applicant’s spouse to turn countable assets over the CSRA
into a non-countable income stream. This allows the applicant—who’s spouses
assets exceed the threshold—to be considered “under reserve” and qualify for the
asset requirement set forth by Medicaid. The income stream can be set up to pay
the assets back to the non-applicant spouse even of a short-term period of two
years or less

22

.

Patient Monthly Liability (PML): The PML is the amount the applicant will be
“liable” to pay to the facility. The amount of the PML is generally equal to the
applicant’s income. Thus, the applicant’s Social Security will need to be paid to the
facility. The best way to accomplish this is to make the facility the representative
payee for Social Security. Which is something that can be done by the facility;
however, they will require permission to be able to do so.

How to Qualify
So, you’re one of the few people who understand that 70% of individuals over
65 will need long-term care. You also understand that figure to mean that you
have a 70% chance of paying tens of thousands of dollars a month in long-term
care. Lastly, you’re someone who’s worked hard their whole lives and you don’t
want to see everything for which you’ve worked so hard to go to some facility.
Thus, you know that you should plan to use Medicaid to pay for long-term care.
The only issue is, how do you qualify?

22
See, Zahner v. Secretary Pennsylvania Dept. of Human Services (3rd Cir., Nos. 14-1328, 14-1406, Sept. 2, 2015).

59

Brenton S. Begley, JD, LLM
Let’s talk assets. Take stock of your assets and break them down into the
following categories: 1. Financial Assets e.g., cash, accounts, investments; 2. Real
property; 3. Titled personal property; and 4. Other miscellaneous assets e.g.,
businesses and business equipment. The following rules apply to those categories:

ZZ Finances or financial assets (not counting income unreceived) is considered to
be a countable asset for Medicaid purposes. This means that it is an available
resource that Medicaid would “count against” the applicant.

ZZ Real Property: Real property is generally considered to be a countable asset
except for the following: a. the personal residence (where the applicant
intends to remain or intends to return); b. life estate interests; and c. tenants
in common interests, also known as a less than 100% interest in property.

ZZ Business interests: Businesses are countable assets; however, the working
capital, inventory, and equipment do not count. Thus, the business’s value is
what is countable.

ZZ Personal Items: personal items are generally not countable unless they are a
titled asset, or they are some sort of currency or currency equivalent like gold
or silver. With respect to titled assets, an applicant and spouse is allowed to
own ONE vehicle.
Note that the applicant can only have up to $2,000.00 worth of countable assets
in their name. The applicant’s spouse can only have up to roughly $130,380.00

23

worth of countable assets in their name.
So, what can you do if you’re over the threshold? The answer is: It depends.
It’s different depending on whether you’re in a crisis i.e., need care immediately
or if you’re pre-planning.

Pre-Planning
If you’re in a pre-planning stage i.e., at least 3 to 5 years from needed longterm care, your goal should be to exempt your assets from Medicaid. In other
words, you should be looking to take the assets that count against you and change
the way Medicaid would view them when you apply, so that they’re now exempt.
This can be done by utilizing various deed work and other preservation tools.
However, the most straight-forward preplanning tools is the Medicaid Asset
Protection Trust (See Rule 3 for explanation of Irrevocable Trust).
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Crisis Mode
A person is in crisis mode if they have an immediate need for long-term care.
In this scenario, they do not have the luxury of time. However, they do have an
option. The option left to them is to “spend-down”

24

their assets to qualify. A

spend-down is a very technical plan that varies widely from case to case. That
being said, many of the plans include the following:

ZZ Prepaying funeral expenses
ZZ Making needed repairs on property
ZZ Paying off debt
ZZ Purchasing a handicapped accessible vehicle for transport

ii. You’ve Been approved for Medicaid. Now What?

Income
Once a client is approved for Medicaid, they will calculate the client’s Patient
Monthly Liability (PML). This is the amount the client will be liable to pay to the
facility. The PML will be calculated based on the client’s cost of care and income,
from whatever source. Depending on what level of care the client is receiving e.g.,
assisted living or nursing home care. The client will receive a nominal monthly
allowance between $30 and $60 per month.
The PML will eat up most to all of the income unless the client has a spouse
or a dependent family member who resides with the spouse. If either applies, the
client can divert monthly income to the spouse and dependents up to a maximum
limit of $3,161. For example, the client’s spouse makes $1,000 a month but their
cost of living is $6,000 per month, the client can divert income to the spouse to
cover the difference between the spouse’s income and cost of living up to the
maximum amount i.e., in this example, $2,161 can be diverted.

Recertification
Medicaid recipients must undergo an annual recertification. Medicaid

25

essentially looks to see if anything has changed that would render the client
ineligible for Medicaid. Thus, it is important to ensure that the client’s bank
26

account stay under the limit

and that no “gifts” of the client’s assets are made.

24

Admittedly, not a great term, given the goal is to preserve assets. However, the term “spend-down” that elder law attorneys use is a bit of a misnomer.
The term refers to the method by which we exempt the assets while preserving the value.
25
By “Medicaid” I mean the department of Health and Human Services, which administers the Medicaid program.
26
The limit is currently $2,000.00 as of January 2021.
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RULE 5
Mind Your Deeds

D

eeds are like smart phones, most people have them, but most don’t
understand how they work. Deeds serve two purposes. 1. They are an
instrument of conveyance i.e., the legal document that transfers interest

in the property; and 2. They are records of ownership i.e., the legal documents that
shows who owns the property and how. Deeds also have a section that describes
the metes and bounds of the property, which is a fancy way of saying “property
boundaries.” Lastly, deeds can also serve as tools to protect property and avoid
probate.

Tenants in Common (TIC)
If you own property along with someone else other than your spouse, you
will hold the property as tenants in common. As tenants in common, you have
an undivided interest in the property. This means that you may own a one-half
or one-third interest in the property, but you still have an equal right to use and
occupy the property. This arrangement of ownership can break down to just about
any proportion e.g., a common set up is one owner holding ninety-nine percent
and the other owner holding one percent.
Under this form of ownership, there are some duties owed to the other
owners. For example, you cannot lay waste to the property or you could be liable
for those damages. Furthermore, if you “oust” one of the other tenants, e.g., you
affirmatively deny them the ability to use, occupy, or enjoy the land/home, the
other tenants may charge you rent based on the fair market value of the property.
When one of the tenants passes, their property interest will pass to their
heirs. Their heirs will assume their place as a co-tenant. This method of ownership
does not avoid probate and the interest/title in the property must pass through
the estate to vest in the heirs.
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How Does Medicaid Treat this Deed?

Under the current rules for Long-Term Care Medicaid, a Medicaid applicant

can own real property, other than their home, as long as they own less than one
hundred percent of the property. In other words, they can own other property
as long as it’s set up as tenants as a common interest. Before you get excited;
however, understand that this type of ownership does NOT avoid probate. To have
both exempt status and probate avoidance, you have to get fancy.

Joint Tenants with Rights of Survivorship (JTROS)
JTROS is very similar to tenants in common. A very important distinction,
however, is the right of survivorship. Specifically, the difference is what happens
to the property interest when one of the owners dies. Let’s say that A and B own
a home as JTROS. When A dies, her property interest will immediately go to B. B
will be the sole owner of the property immediately upon A’s death.
This method of ownership avoids probate. The interest in the land does not
pass through the probate estate of A because her interest immediately vested in B
when A died through the right of survivorship.
This setup can be beneficial to avoid probate. However, for it to pass free of
probate, the recipient of the property must be an owner.

How Does Medicaid Treat this Deed?
27

The Medicaid Manual

is silent on JTROS deeds. However, a good argument

can be made that this type of ownership is also exempt from being considered
to be a “Countable Asset.” The key with this type of deed is timing. While it can
be a good tool to avoid probate and; therefore, Medicaid’s ability to go after the
property, the use of this deed is very strategic, a strategy which varies on a case
by case basis.

Tenancy by the Entirety (TBE)
This form of ownership is essentially JTROS for married couples

28

and is only

available for married couples. In North Carolina, if a married couple purchases
property during their marriage, it is, by default, title tenancy by the entirety. If
property was purchased prior to the marriage, it will need to be re-titled to make
it tenancy by the entirety property.
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This is the name of the manual created by DHHS for their social workers. Although it is written for the social workers, it also serves
as
28 a reference and compilation of the Guidelines for Long Term Care Medicaid.
That’s actually a bit of a misstatement since both spouses are considered to be 100% owners (not 50/50) of the property, hence the
name. But, because that’s super confusing, we’ll go with the picture we’ve painted.
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Similar to JTROS, there are survivorship rights in the property, meaning if
one spouse dies, the other immediately owns the whole property. Also, similar to
JTROS, this form of ownership allows the owners to avoid probate.
The important function of tenancy by the entirety is its protection against
creditors. If a couple owns property as tenants by the entirety, the creditor of one
of the spouses cannot go after the property. Note, if it is a creditor of both of the
spouses, the property is fair game.

How does Medicaid Treat this Deed?

If the property is held as TBE and it’s not the main residence, then it is not

exempt. It does avoid probate; however, that only applies between spouses. When
the last spouse dies, the property would be subjected to that spouse’s probate
estate.

Life Estate (LED)
A life estate is a lifetime interest in property. The interest can be measured
29

by the life expectancy of the individual holding the life interest.

Let’s say A

owns a home and she wants B to live in that home, but she wants it to pass to her
daughter C when B dies and not B’s heirs. A would give B a life estate interest in
the home and make C the “remainderman”. This means that the home would be
B’s for life, and when B dies, the home will be solely owned by C or C’s heirs.
The holder of the life estate interest (B) can use and occupy the property.
However, they are restricted from selling the property, and can be liable for laying
waste to the property.
This form of ownership avoids probate because the interest in the property
held by C immediately vests in C upon B’s death.

How Does Medicaid Treat this Deed?

A life estate interest in property is not a countable asset. That applies whether

you have reserved the right to live in the property for the remainder of your life
or if you stand to receive a piece of property at someone’s death because they
reserved a life interest and left you as beneficiary. This can be a great way to
preserve a piece of property, avoid probate, and qualify for Medicaid. However, it
should be noted that when the life estate arrangement is created, that conveyance
trigger the lookback period for Medicaid.
29
Called: “life estate pur autre vie”, which means “for another’s life” in French.
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For example, let’s say the applicant, Bob has a vacation home. Bob wants to
leave his property to his daughter Jill. Bob reserves the right to live in the property
for the rest of his life and gives Jill the right to immediately receive the property
30

upon his death

. Because that transfer is a gift, it triggers the look back period.

The question then becomes: “should I even use a LED”? The answer is it
depends. The LED is a great pre-planning tool. If the client is confident that they can
make it past the lookback period, then the LED is likely a good choice. If the client
has an immediate need for long term care, then it may not be the tool for them.

Enhanced Life Estate Deed (Lady Bird Deed)
The Ladybird Deed is a tool used for property protection that can be applied
to the primary residence and any surrounding property. The ladybird deed is
available in North Carolina and is recognized as a legal property arrangement in
31

the State’s case law .
A Ladybird Deed is very similar to a life estate deed. The main delineation is
the ownership interest. The owner of the home is not restricted from selling or
conveying the property, nor will they be liable for laying waste to the property.

How does Medicaid Treat this Deed?

Under the Medicaid rules, an applicant can’t have gifted property within the

applicable lookback period, or they will be subject to the penalty. However, a
Ladybird Deed is an exception to that rule. It allows the owner of the property to
essentially place a beneficiary on the property as if it were a life insurance policy
or an IRA without it being a gift that triggers the lookback period.
Also, the property does not pass-through probate. The interest in the property
immediately vests in the designated “beneficiary” upon the owner’s death. In
North Carolina, Medicaid cannot place liens on property that doesn’t pass through
the estate i.e., property that goes through probate. Thus, the Ladybird Deed allows
the owner to place a beneficiary on the property, avoid triggering the lookback
period, and avoid it being subject to any Medicaid liens.
So, what does this look like? Let’s say Annie owns a home and some land
and wants to apply for Medicaid. She eventually wants Bob to inherit the home.
However, she doesn’t want to trigger the lookback period by gifting the home to
Bob. She also wants to avoid Medicaid from placing any sort of lien on the home.
So, Annie has her lawyer draft a Ladybird Deed on the home and the surrounding
70
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This is known as a “remainder interest.” The person who holds such interest is call the “Remainderman.”
31
See Newland v. Newland, 463, 46 N.C. 463 (N.C., 1854); see also Troy v. Troy, 60 N.C. 624 (1864).
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property. Eventually, A passes away and the home goes to Bob immediately upon
the death of Annie. Bob is the sole owner of the home and holds the property free
of any lien. Note, a Ladybird Deed can be placed on a home with more than one
owner and more than one “beneficiary” can be designated.
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RULE 6
Pick A Trusted Fiduciary

T

he keys to creating an effective estate plan are communication and trust.
When setting up your estate plan, you need to have a clear idea of who you
unconditionally trust and whether you have good communication with that

person. When you create a will, you must appoint an executor; when you create
a trust, you must appoint a trustee; and when you create a power of attorney
you must appoint an attorney-in-fact. It is important to give thought to whom
you think can ethically carry out their fiduciary duty in the manner that closely
mirrors your wishes.

Trust and Reliance
Trust is only one of the considerations that must be weighed in choosing a
fiduciary.

32

Another important consideration is capability, namely whether the

person appointed has the skills to effectively carryout their responsibilities. This
is especially urgent if you have a complex estate plan, a large estate, a large
amount of debt, or a large number of heirs.
Many of us would automatically defer to appointing our spouses. This is a
reasonable approach, considering they have intimate knowledge of your wishes,
and have likely intertwined their estate plan with yours. But you must consider
that many of the fiduciary duties that spring from an estate plan arise from
the death of the planner. Thus, the process of acting as a fiduciary can be made
extremely difficult for those who were close to the decedent.
That is not to say that you should avoid appointing a spouse or loved one. Many
times, they can more than adequately fulfill the role. You simply must consider
the gravity of what you are asking these individuals to do. Before appointing a
fiduciary, you should speak with your loved ones to determine whether they are
up for the task.
What are these fiduciary powers that you are granting? How do they affect
your estate plan?
32
A “Fiduciary” refers to a person in a position of trust that has a duty to act in the best interest of the person who appointed them.
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 Executor: this individual carries out or executes the wishes set forth in your

will. This process starts by filing the will at the courthouse, which begins
the probate process. They will then pay off debts of the estate, distribute
property of the estate, and provide an inventory and accounting of the
estate.
 Trustee: trusts can have many different functions; however, the role of the

trustee remains essentially the same. It is the person who is trusted to
manage the assets in the trust, to make decisions in the best interest of the
trust, and to ensure that the directions set forth in the trust instrument are
carried out.
 Attorney-in-fact: this could either be your fiduciary for financial and legal

purposes or for medical purposes. This individual will act as you and carry
out your wishes when you are unable or incapable of doing so on your own
accord.
These fiduciaries could be separate people or even a single person. Whatever
you chose, the appointed fiduciaries play a critical role in ensuring that your
wishes come to fruition.
For many reasons you should consider appointing a backup or secondary
fiduciary. It may be that the primary is unable to carry out his duties because of
death, incompetency, or physical inability. It also may be that the primary is in
a compromising emotional state resulting from the death of a loved one. Either
way, it is important to have someone that can fulfill that role.

Communication
You should take some time to consider who you want to be your fiduciary.
They should be trusted and capable individuals who are up for the task. You should
also consider who you would like to appoint as an alternate, they should know
that there is a significant likelihood that they may be called upon to fulfill the role
as fiduciary, for whatever reason.
That being said, trust will only get you so far. Effective communication is
paramount to ensuring your wishes are carried out. The legal documents that
appoint these trusted individuals set forth the powers and duties of the fiduciary.
However, they do not communicate your specific wishes in each and every
situation. Otherwise, you’d have a three hundred page will.
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For example, let’s say Bob goes to the hospital after a nasty fall. He took a
dive attempting to traverse the stairs heading down from his porch. As a result
of the tumble, he now has a deep ugly cut running the length of his shin. To make
matters worse, he fell in his flower bed, where he had just spread some fresh
manure. The fall left him sitting in the flower bed until his wife Anne came home
to find him. By the time he arrives at the hospital, the bacteria from the manure
have settled in the laceration.
A while back Bob named Anne as his healthcare power of attorney. They set it
up, signed the documents, put the documents in their safe, and never said another
word about it. Despite the lack of communication, Bob feels strongly about living
life as an amputee. His father lost his legs in World War Two and, as a result of
33

watching his father’s struggle, he vowed to protect his limbs at any cost.

Anne finally makes it to the hospital with Bob and the nurses rush him into
the operating room. The surgeon asks for Anne’s HCPOA and presents her with
an option. The surgeon can try and save the leg, but Bob will have a lower chance
of overall survival or she could amputate the leg, and Bob would certainty live.
Anne, of course, is fond of her husband and is not aware of his strong feelings.
She chooses the latter and Bob wakes up a day later with one less limb. Something
that may not have happened had Bob communicated.
So, how do you ensure that your fiduciary knows your wishes? You tell them.
It is extremely important that you communicate your wishes to everyone you have
named as a fiduciary or backup fiduciary.
Admittedly, medical emergencies, sickness, and death are not easy things to
talk about. However, it is important to keep in mind that these things must be
discussed if you want your estate plan to work for you in the way that it should.
Think of communication as estate plan optimization.

Who are you protecting yourself from?
How can you understand how to protect yourself if you are not sure what you
are protecting yourself from? To avoid exploitation for you or your loved one, you
must first know who is most likely to do the exploiting. The next few chapters
will look at some of the common examples of abusers and their methods.

33
Amputees, especially those who have lost a limb in service to our country, are incredibly strong individuals. Someone may have
strong feelings about being an amputee. However, losing a limb does not make you less of a person, nor does it necessarily condemn
you to a life of struggle. However, everyone deals with loss differently.
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The Insidious Caretaker

Just because someone is caring does not mean they care. We tend to think

that certain professions require a person with a kind and pure heart. In fact, most
people like nurses, doctors, first responders, and caretakers are the most kind,
selfless, and amazing people in our society. However, there are inevitably some
bad apples in every profession.
Bad apples may not start out bad. They may have good intentions going into
the relationship. However, as humans, we are imperfect creatures and are subject
to falling for easy temptations.
Caretakers are put in a very powerful position, especially if they are the
person the senior is around most often. They have access to most everything in
the senior’s life and they tend to have a great deal of influence over them—for
good or ill. As such, caretakers are in the unique position to exploit those under
their care in a variety of different ways. And, the more assets the senior has, the
more temptation there is to become not so caring.

A Stiff Drink

In April of 2018, the New Haven Independent published a story about an

elderly woman who was systematically swindled out of close to a million dollars
over a ten-year period. The perpetrators? Her caretakers.
The caretaker knew that the elderly woman had an issue with alcoholism. So,
she fed her alcohol to better be able to manipulate her. By keeping her drunk and
stumbling, the caretaker was able to gain access and control over her finances.
She started off with smaller cash withdrawals and credit card charges.
The caretaker also used the money to buy herself a new BMW and to fund her
frequent gambling trips. In an attempt to break up the paper trail, the caretaker
used a friend’s bank accounts to stash some of the embezzled cash.
No one caught on until she became much more brazen and began removing
noticeably substantial amounts of cash. The victim’s financial advisor noticed
that a large sum of money had been removed and she reported it.
The report got to the police and they eventually caught the caretaker but not
until she was able to steal $800,000 from the victim.
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Doggone Thief

In Crawfordville, Florida, a caretaker swindled her victim out of $500,000

worth of assets. Laurie Faircloth convinced her victim to give her power of attorney
over her finances. She was also able to convince her victim to leave everything to
Laurie in her will.
Over the course of a couple of years, Laurie was able to cash out over $300,000
from the victim’s bank accounts and sell off most of her $200,000 worth of jewelry
and precious metals. By the time she was done, her victim was left with nothing.
The victim was forced to live off Social Security and food stamps.
When Laurie was questioned about the missing funds, she claimed that the
money was used for “dog rescue”.

Human ATM

In Drexel Hill Pennsylvania, a caretaker was able to steal $120,000 from an

elderly woman. The caretaker Megan Kelleher performed over 700 transactions
over the course of her time “caring” for the victim.
Ms. Kelleher had apparently lived near the elderly woman and had been caring
for her for years. She had obtained the victim’s personal banking information
from some documents in the victim’s home. Thereafter, she methodically drained
the victim’s personal account until she had nothing. The victim discovered the
theft when she went to withdraw money from her account and discovered that
she had a negative balance.

The Methods

How were these people able to do this? You do not have to be a charming

conman to cheat an elderly victim out of everything their worth. Most of these
individuals establish a relationship with the victim before they do anything in the
nature of embezzlement.
The most common method is the use of the caretaker’s most crucial commodity:
trust. The caretaker not only spends countless hours with the victim, but they
also perform a wide variety of services. Many of the services involve activities
you would share with only someone with whom you have an intimate relationship
e.g., bathing, dressing, etc. Because of this, the trust in the relationship is fasttracked. It is not easy to draw the line between the services they are providing,
the time they are spending, and the quality of the relationship. Frankly, any other
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person that spends that much time with someone, or tends to someone in that
manner, is a trusted loved one.
Thus, it is no surprise that a solid bond quickly forms between the caregiver
and the victim. From there, it is hard for the victim to detect any misbehavior. If
love is blind, then trust is in a coma. Once trust exists, you do not question the
other person’s actions unless they are blatantly malicious. As long as the caregiver
keeps their misbehavior clandestine and does not make any of their parasitic
actions patently obvious, they can fly under the radar.
All the other methods used by the insidious caregiver are based on the fact
that they have established trust with the victim, the family, or both. After all, elder
exploitation tends to be a crime of opportunity, which arises once the caretaker
sees just how easy it would be to pull it off.
Proof of objective trustworthiness is something that takes time to develop
and that is the point. Do not be afraid to trust someone but give it time. Do not
be afraid to thoroughly vet the individual you are accepting into your life. Do be
afraid of taking someone at face value.
Beyond initial skepticism, it is important to make sure that you do not give
others the chance to take advantage of you. To the degree you can, maintain your
own legal and financial independence for as long as possible. This does not mean
that you should avoid giving others the ability to act on your behalf if something
catastrophic were to happen (power of attorney). However, make sure that you
attend to your day-to-day affairs until you can no longer manage it. This will give
you protection and oversight over your assets. You will be able to control the
extent to which others have access to important information. You will also be able
to detect if something afoul has occurred and remedy the situation before it gets
out of hand. That’s not all you will get out of this though. You will also get the
added benefit of that comes with consciously engaging in an activity and striving
for a goal.
It seems small, but it is not. Managing one’s own affairs whether financial,
legal, physical, mental, or spiritual gives purpose and meaning. Our daily lives
are made up of countless small parts—small functions that we perform to make
the whole. It is the small things that we actually do with our lives. We tend to
look at our lives from a bird’s eye view. We see who we are as the title we have
given ourselves (mother, father, doctor, welder etc.) and we see our lives as the
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amalgamation of the goals we have accomplished. We do not see ourselves as food
makers, checkbook balancers, floor sweepers, baby butt wipers, and car drivers,
but that is what we are. It is the small necessary actions that form the activity
of our lives. And the action in our lives forms what our lives are. These small
acts that we perform are the building blocks for the order in our lives. It is what
ensures that we are on the right path both physically and psychologically. And it
is the act of doing it for yourself that makes it so valuable. It creates a positive
feedback loop, a measurement for how you are conducting your life.
When we stop performing these little actions, these everyday functions, we
begin to lose who we are. The more we become dependent upon others, the more
we retract into an infant like state. Do you ever wonder why some people wither
away once they retire? It is because they have given up part of their identity
and part of their meaning. If you do not fill that void, your life will start to lack
purpose. Without purpose, we can become vulnerable and codependent. Without
independence, we are also vulnerable to outside influences. After all, who is going
to notice a few hundred dollars missing when you are living out an existential crisis?
Other than maintaining independence, you can protect yourself by
understanding human nature—specifically, how we respond to incentives. Folks
tend to go for the low hanging fruit. Victims tend to have blatant vulnerabilities.
That is why they are victims. Now, as you age, it is harder and harder to protect
against certain vulnerabilities. However, there are always steps you can take to
avoid becoming a victim.
It all comes down to preparation. The future is hard to predict. Without a
crystal ball, we truly have no clue what is in store. Thus, the only manner in
which we can empower ourselves is to be thoroughly prepared for what may
come down the pike.
You may not always have the benefit of strength of mind. There is a chance
you may develop some sort of dementia or have a catastrophic illness that affects
your mind. You must anticipate the possibility that you will not be able to protect
yourself. So, in light of this fact, how do you prepare?
First and foremost, get your estate plan in place. Create an estate plan that
is tailored to you, one that anticipates future contingencies, and one that you
understand. Second, communicate. Talk to your loved ones, your priest, your
counselor, your financial advisor, and your lawyer. Create a network of individuals
29

Be optimistic about the future in general. Be realistic about the things you hear. Be pessimistic about how people will act.
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who will support you and look out for your best interests—especially of you are not
in the state of mind where you can protect yourself. Third, do not allow yourself
to become a victim. Stay engaged, stay alert, and keep your hands on the wheel
for as long as you can.

NOTES
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RULE 7
Avoid Taxes
Tax Free Retirement
There is nothing more certain than death and taxes, or so it’s been said.
While there’s nothing that can be done about the former, let’s look at how to best
avoid the burden of taxes in retirement.
Let’s first discuss what I mean by “tax-free retirement”. A tax-free retirement
means planning with the goal of tax avoidance but most importantly planning
with the goal of getting taxes behind you. A retirement free of the dark, looming
cloud of potential tax, is a free retirement.

Tax Avoidance

A tax-free retirement is not a retirement that is totally devoid of tax. Rather,

a tax-free retirement means that your retired years will not be spent restricted in
an attempt to avoid tax that has been deferred over the years, but still needs to be
paid. Tax avoidance should mean avoiding taxation period, not deferring taxation
and trying to avoid it in the future. Pure tax avoidance is rare. And, while pure tax
avoidance should also be a goal, we are going to look at avoiding the restriction of
future or delayed taxation.
For example, if you put money in a traditional IRA, you won’t have to pay
tax now, but you will have to pay tax later. “Later” is when you retire and start
pulling that money out. And, while it feels nice to pay zero tax in the present, all
you’re doing is burdening your future self and restricting your ability to plan or
protect assets in retirement.

i. Tools:
There are a few amazing tools that you can utilize to ensure that you can
save for retirement and avoid the restriction of future taxation. Below are three
of those tools:
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a. Roth Retirement Accounts
Unlike a traditional retirement account, Roth retirement accounts are
accounts where you invest money that has already been taxed rather than pretaxed money. The result is that you invest a lower amount (because the tax has
been taken out) but the money that sits in the account is tax free. Because of the
after-tax nature of the account, there are many fewer restrictions on a Roth as
opposed to a traditional account that I will list below.
 You will not be penalized for early withdrawal of funds from a Roth account.
 There are no required minimum distributions with a Roth account.
 You are not subject to the whims of Congress’s treatment of traditional

retirement accounts i.e., Congress can accelerate the tax on traditional
accounts. This is something that is discussed every time the US heads for a
recession.
 Lastly, you can plan more with, spend, and protect your money without the

restriction of future tax.
Even if you have already started a traditional account, you can slowly rollover the funds into a Roth account, spreading out and minimizing the tax burden.
This will consequently also lead to the elimination of the restriction of future
taxation.

b. Insurance
Much like a Roth account, you can use insurance as a tax-free investment.
The money in the investment grows tax-free and you similarly will not be faced
with a huge tax bill if and when you want to pull the money out. Insurance policies
geared for retirement are especially useful for those high earners who may be
disqualified from using a Roth account because of their income.

c. Trusts
Another “future tax” you may want to consider is inheritance tax. Currently,
the federal inheritance tax is not a factor for most Americans. That’s because an
individual’s estate must give over eleven million one hundred eighty thousand
dollars ($11.18M) before it will be subject to inheritance tax. However, this
amount is subject to change. The current threshold will automatically revert to
the previous amount, a little over five million ($5.56M), in 2025. And it can go
lower from there. The federal estate tax or “death tax” has been applicable to
estates with a total worth of as little as six hundred thousand dollars ($600,000).
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Trusts can be a great tool to help individuals to avoid burdening their heirs
with a hefty tax bill. Certain trusts may be used not only to avoid the estate tax
but also to protect assets and qualify for long-term care benefits.
Tax avoidance means not burdening yourself with future taxes. The time that
you will need the most flexibility and when your assets face the most risk is after
you retire. Don’t restrict yourself with the straight jacket that is delayed taxation.
Get taxes behind you.

Getting Taxes Behind You

Damocles was an admirer of King Dionysius. He pandered to his King,

complimenting him on his great status and wealth. It was clear to Dionysius that
Damocles was jealous of the King, so Dionysius decided to offer an opportunity
to Damocles. Damocles would take the King’s place, his status, his power, and
his riches. The only stipulation was that the position would also come with the
danger of being King. To demonstrate the precarious position of the monarch,
Dionysius suspended a sword over the head of Damocles, being held at the hilt by
only a single strand of horsehair. This way, Damocles could feel the true nature
of the power and wealth of the ruler, knowing that at any time the sword would
inevitably fall upon him. The “Sword of Damocles” is not only a “heavy is the
crown” type analogy. It is also emblematic of the manner in which government
sponsored retirement accounts work.
IRAs are almost too good to be true—almost being the key term there. They
have a lot of benefits that are touted by probably every financial planner ever.
The reason why is that they seem like a no-brainer. The funds you put into a
traditional IRA are pre-taxed and grow tax free. That’s right, you don’t have to
pay the tax on the money when it goes in and when it grows. But just like the
wealth and power of kingship, the traditional IRA has its own looming danger.
When you’re young and working hard toward a retirement there’s nothing
better than seeing that number in the account grow, regardless of its taxable
nature. However, when you’re at retirement age, the number you see no longer
simply represents years of hard work and saving. It also represents a giant tax
bill that someone at some point will have to pay.
The reason why this is so important is best explained within the context of
asset protection. Funds in a qualified or pre-taxed account are not protected from
the risk of long-term care costs. And if seventy (70%) percent of people over the
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age sixty-five (65) will need some type of long-term care (costing hundreds of
thousands a year), then protection from long-term care is important.
The catch here is that to protect the funds in these accounts, you must take
the money out—generating a taxable withdrawal. This seems bad on its face. After
all, no one wants to pay tax. However, someone at some point will be required to
pay the tax on that account regardless.
Let me give you an example. Let’s say Donald has five hundred thousand
dollars ($500,000) in a traditional IRA. He wants to protect this money because
he’s getting older and knows the likelihood for needing expensive long-term care.
He also knows that he would rather protect his money and leave it to his family
than to give it to a facility. He could use something like a Medicaid Asset Protection
Trust to protect the money, but he would have to take the money out of the IRA,
generating a taxable withdrawal. Donald gets nervous, not wanting to face the
inevitable, he avoids protecting the money and ends up needing long-term care.
In the end, he pays the balance of the retirement account to a long-term care
facility in addition to all the latent taxes.
If Donald would have acted rationally, he would have cashed the IRA out and
protected the remaining balance, regardless of the tax consequences. Better yet,
if Donald would have planned ahead, he could have started to slowly withdraw
the money from the IRA in small increments, spreading out the tax burden over a
number of years. Regardless, the best course of action for Donald is to protect his
IRA and the only way to do that is to take the money out.
Getting taxes behind you means freedom. You will no longer have the
proverbial Sword of Damocles hanging above your head. You can spend, invest,
and protect your assets without the fear of the inevitable tax burden.

Traditional vs Roth IRA: Planning for Seniors
I received a lot of unsolicited advice throughout college and law school.
Professors seem to love to lament the naïve mistakes of their past selves and to
try and convince their students to take a better path in life. Some of the rants
I sat through in class involved preparing for retirement. Between complaining
about wage stagnation and the impending fall of the Social Security safety net,
one theme that stood out was that we youngsters needed to invest in a retirement
account—early and often. This was, no doubt, good advice. However, in not one of
those rants did anyone explain to me or my classmates what type of retirement
account we should consider.
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The lack of specificity in my professors’ advice inspired me to learn the insand-outs of retirement accounts, so that I may provide some guidance to those
who have hobbies that don’t involve reading the tax code.
Everyone, if they’re lucky, will age and eventually reach the point where
they are planning for the possibility of a health crisis or the need for long-term
care. Thus, the following is to help you, the reader, understand your options in
planning for life beyond the nine-to-five grind.

What is an IRA?

Individual Retirement Plans or IRAs are quite aptly named. They are a vehicle

used by an individual to save for retirement. IRAs are many times confused
with 401(k) accounts. I won’t delve too far into it, but the principal difference
between the two is that a 401(k) must be established by an employer. IRAs, on
the other hand, may be established by an employer or by an individual. IRAs
were created by Congress in the early 70’s as a response to public disdain for the
current retirement savings options in the country. Over the years, they have been
modified and expanded in scope by almost every administration. Nowadays, we
have a dynamic set of options regarding IRAs, among them being the traditional
and the Roth IRA.

The Roth IRA

The Roth IRA is named after Senator William Roth who sponsored its creation

in the Taxpayer Relief Act of 1997. At the time, the Traditional IRA had been
repealed for about ten years and Senator Roth wanted to restore it. Through
legislative compromise, the Roth IRA emerged. Some of the key attributes are as
follows:
 Roth IRAs have income limits and contribution limits.

ZZ The annual contribution limit is currently $5500 ($6500 for age 50 or
older).

ZZ The income limit is based on your modified adjusted gross income
(MAGI). The income limit is two-part. The initial limit kicks in at a MAGI
of $120,000 for a single individual and a $189,000 for a married couple.
Once an individual’s MAGI reach $130,000, or $199,000 for married
couples, no amount may be contributed to a Roth IRA.
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 Roth IRAs hold non-qualified funds, meaning they are taxed at the front

end. This means that the money you contribute is pre-taxed so that they
money taken out for retirement will be available with no tax liability.
 Roth IRAs allows the account holder to withdraw funds after five years

anytime tax free and penalty free.

The Traditional IRA

The traditional IRA was created as a solution to the lack of uniform retirement

options in the United States. The IRA has evolved over the years and it has had
its share of supporters and detractors in that time. The traditional IRA seems to
be the tried-and-true retirement option. However, there are some downsides that
may not be obvious at first glance. But first, here are the key attributes:
 Traditional IRAs have no income limit
 There is an annual contribution limit—the same as Roth IRA (currently

$5500 or $6500 for age 50 or older).
 Tax must be paid on any distributions from the traditional IRA because a

traditional IRA constitutes money that has yet to be taxed
 They contain already taxed money (qualified funds) and allow for an above

the line tax deduction per IRC section 219. Note, there is an income limit for
contribution deductions (see IRS Publication 590-A).
 If you pull any money out of a traditional IRA before you turn 59 ½, you will

face a penalty in addition to the income tax from the distribution.
 You will be required to start taking distributions from the traditional IRA

after age 75 ½. These are called required minimum distributions (RMDs).

Roth vs Traditional

Traditional IRAs have potential benefits beyond the tax deduction for

contributions. They are not taxed on the front end. Thus, you can put in a pretax
gross amount up to $5500 per year and receive the same compounding interest as
if you contributed an after-tax amount up to $5500. In other words, you can grow
your money in a traditional IRA at the same rate as a Roth IRA but with less of a
contribution (assuming you’re contributing up to the limit).
This point is essential if you are not going to contribute up to the limit. If you
are just putting in what you can, you may benefit from a traditional IRA, since
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it will allow you to put in a larger amount—and benefit from the compounding
interest—than you would be able to if the money was pre-taxed. Thus, you may
potentially be able to grow your retirement at a higher rate with a traditional IRA.
But that money is locked up and can’t be withdrawn without a possible penalty
and a definite tax bill.
Roth IRAs are much more flexible. Money in the Roth can be pulled out in a
short period of time with no significant penalty. Also, there are no RMDs associated
with Roth IRAs. Thus, the money can be left in the interest-bearing account until
it is ready to be pulled out.
Roth IRAs are also much more flexible than traditional IRAs in terms of
planning for long-term care. IRAs, in general, are counted as an asset under the
Medicaid rules. Consequently, the money in the IRA must be spent down to qualify
for Medicaid benefits. If the money is in a traditional IRA, you would be required
to pull that money out of the IRA, which would result in a significant tax burden.
However, if the money is in a Roth IRA, that money can be taken out of the IRA
and spent down or put in trust with no penalty or tax hit.

Which is Best for You?

There are many “street lawyers” out there who love to give advice but

determining the best route to take is a case-by-case basis. What may be good
for your neighbor may not be good for you. The two biggest considerations are
whether you are depending on the IRA as your main retirement plan and whether
you anticipate needing long-term care in the future.
It is important to remember that you are not limited to one type of account.
You can have a traditional and a Roth IRA if you so wished. Also, if your employer
provides a solid retirement plan with matching, it may be in your best interest to
narrow your focus to the employer created account to help you grow your assets
as much as possible.

The Estate Tax
The estate tax has deep and ancient roots. The concept of taxing the transfer
of property at death can date itself back to ancient Egypt. Thus, our American
forefathers were not creating anything new when they enacted the first estate tax
in the US through the Stamp Act of 1797.
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Since that time, the estate tax has had a tumultuous history. After the repeal of
the Stamp Act in 1802, the US did not see an estate tax until 1862, when Congress
enacted the 1862 Tax Act to help fund the Civil War. But the estate tax provision
of the act was soon repealed after the war. Finally, the modern estate tax was
enacted in 1916. Since then, the estate tax base—the amount subject to tax—and
rates—the amount of the tax itself—have fluctuated widely.
Fast forward to the new millennium, Congress enacted the Economic Growth
and Tax Relief Reconciliation Act of 2001. This bill phased out the estate tax over
the period of 10 years and included a provision that would end the estate tax after
that 10-year period. However, this provision was subject to a one-year sunset.
Congress did not renew the provision in 2011 and the estate tax came back.

Who is Subject to the Estate Tax?

Today the estate tax is still alive and kicking. But the 2016 Tax Cuts and Jobs

Act (TCJA) significantly altered who will be affected by the tax. Before the TCJA,
estates valued above $ 5.6 million would be subject to the tax. The TCJA raised
that rate to $11.18 million for individuals and $22.36 million for married couples.
Thus, under the current law, if an estate is valued less than the threshold amount,
they will not owe federal estate taxes.
While the new threshold amount seems out of reach for most, that amount
is set to sunset Jan 1, 2026. After that it will revert back to the $5.56 million
amount. There has been a push among some politicians to lower the threshold
amount even further. Thus, there is a significant likelihood hat we could see the
estate tax creep into the lives of the middle class before the 2026 sunset date.

What About Gift Taxes?

Estate and gift taxes work in tandem, meaning that the threshold amount

includes both gifts during life and the value of the estate (less applicable deductions
and exclusions). This means that an individual will not be taxed on the transfer
of a gift during their lives unless the gift puts them over the threshold amount. In
other words, an individual can give away up to the threshold amount during their
lives and not be subject to the gift tax.

But, What About the Gift Exclusion Amount?

This is the issue that confuses most people. The best answer is that the

exclusion amount (currently $15,000
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or not the gifts given should be reported to the IRS. The IRS keeps a running tally
of those gifts given above $15,000 per person, per year given during a person’s
lifetime. If at the end of that person’s life they have gifted above the threshold
amount, they will be subject to estate taxes. But, if an individual does not make
gifts above the exclusion amount, those gifts are not required to be reported and
they do not count toward the threshold amount.

What Does This Mean for You?

Fortunately for individuals who want to preserve their assets and prevent

the depletion of their estate after their passing, we are in a short period of relief
from the estate tax. Unless your reportable lifetime gifts exceed the threshold,
the value of your estate exceeds the threshold, or both your reportable lifetime
gifts and your estate exceed the threshold amount, your estate will not be subject
to the federal estate tax.
However, it is important to remember the history of the estate tax namely
the frequency at which it has changed. It is important because the estate tax
may currently be favorable for most, but history is doomed to repeat itself. That
means that the estate tax can once again become a factor for a large percentage
of the population.
Because of the ever-increasing budget, politicians time and time again look
towards the estate tax as a possible source of revenue. Thus, there is a significant
likelihood that the estate tax will, once again, come knocking at the door of
middle-class Americans. If that is the case, there are options out there.
Putting assets in trust now, such as a credit shelter trust, will help insulate
your assets from a change in the tax laws. Also, making lifetime gifts—under
the exclusion amount—can help to spend down your estate below the applicable
threshold level.
Planning ahead is especially important for seniors because of the three-year
rule for gifts. For gifts, there is a three year look back period that begins at the
date of death back three years. The three-year rule says that property gratuitously
transferred

35

within three years of the decedent’s death is included in the value of

the decedent’s estate. Thus, in a quickly changing political climate it is imperative
to plan ahead for the inevitable fluctuation in the estate tax threshold level.

35
A “gratuitous transfer” typically means something given with no expectation of anything in return. However, these types of transfers
can also include transfers for less than fair market value.
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Will the estate tax return?

You may hear the estate tax referred to as the “death tax.” That is a pejorative

nickname for the estate, gift and generation skipping transfer tax. As mentioned
above, it’s the tax that is collected from someone’s estate when they die. The
tax is calculated based on the value of the decedent’s estate and can include just
about any asset they own upon death. If you think about all the assets someone
can accumulate in a lifetime, it’s not hard to envision a hefty tax bill at the end
of life.
While this type of tax may be a great method of redistribution of wealth. It
can also be a huge burden on the family of a decedent. Thus, many pre-planners
actively work to set up their estate plan to avoid the death tax.

Why Does it Matter?

For the last decade or so, the death tax has not been much of a factor for most

individuals. This is because it has not applied to most Americans. Since 2011, the
death tax has only applied to estates that gave over five million dollars’ worth of
assets—those below are exempt. However, in 2018, that amount changed to over
eleven million dollars, an amount that many Americans don’t even come close to.
Built into that 2018 change in the law is a time limit. In the Tax Cuts and Jobs Act
(TCJA), Congress compromised to allow the death tax exemption to be as high as
it is today with the caveat that it automatically revert back to five million in 2025.
But keep in mind the possibility that it could go even lower than five million.
In fact, hitting the sunset date in 2025 means that the death tax exemption is
on the chopping block. Given the recent economic turmoil and previous debates
surrounding the TCJA, the death tax exemption could be lowered significantly.
There is a possibility that the death tax could apply to estates valued in the
hundreds of thousands (like it did in the early 2000s). Considering that the death
tax takes into account the value of all of your assets at death, many Americans
may be affected by this tax that can range from 40% to 50% of a person’s estate.
A concern for many individuals who inherit real property is whether they
are inheriting an asset or a money pit. There are a number of factors that play
into whether inheriting a home is going to be worth the hassle. One of the big
questions that clients frequently raise is whether their tax bill is going to increase
as a result of their inheritance.
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Inheritance Tax
Property Taxes

Whether you inherit the property via will or otherwise, you become the new

owner of the property. As such, you become liable for any state and local property
taxes associated with the property. This is true even if the title to the property is
still being passed through the probate estate.
In North Carolina, when a property owner dies, his or her property immediately
vests in his or her heirs, regardless of whether they died with or without a will. If
the property owner put the heirs’ name on the deed or put the home in trust, the
property does not go through probate. As a result, the heir automatically gets the
property and does not have to do anything further to receive title to it. However,
if the decedent is passing the property through a will or he or she dies without a
will, the property automatically vests in the heirs but the title to such property
must pass through the probate estate.
If the property passes to you through deed or trust, you are the new owner
and are liable for property taxes. The same is true if the property passes to you
via will, even if the property is still in the probate process.

Gift/Inheritance Tax

As the receiver of the gift/inheritance, you will not be liable for any taxes with

respect to receiving the property. The estate may be liable for federal estate tax—
North Carolina currently has no inheritance tax—if the amount of the inheritance
is above the estate tax threshold. Currently, the estate tax threshold is $11.18
million for an individual and double that for a couple. Thus, while this is likely
to change in the future, the federal estate tax currently applies to a very small
percentage of the population. But what about capital gains tax?

Capital Gains Tax on Inherited Property

Capital gains tax will only apply if you sell the home subsequent to inheriting

it. The amount of money you will pay tax on is determined by the difference
between your tax basis and what you sell it for. In equation form it looks like this:
Selling price – Basis = taxable gain (x applicable tax rate) = amount owed. So, this
begs the question; what is your basis?
Typically, when you buy property, the basis is whatever you pay for the
property (see IRC § 1012 “cost basis”). However, when you inherit property, you
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get a “stepped-up basis” (see IRC §1015). Your basis in inherited property is the
fair market value (FMV) at the decedent’s date of death—this is typically much
higher than the decedent’s original basis; hence the term “stepped-up”. Since
capital gains tax applies to the difference between basis and selling price, the
higher the basis the better.
Let’s look at an example: A bought a property in the ‘50s for $50,000. A’s basis
in the property is $50,000. A dies in 2019 when the property value is $100,000,
and leaves the property in his will to B. B receives the home with a basis equal to
its FMV at the date of A’s death ($100,000). B already has a home, so she decides
to sell it to an extremely motivated buyer who pays $50,000 over its FMV, for a
grand total of $150,000. B’s taxable amount is the difference between her $100k
stepped-up basis and the $150k selling price; so, $50k. To figure the amount of
tax owed, B applies the applicable capital gains rate to the $50k taxable amount.
If B were to have sold the home for a value less than or equal to her steppedup basis, she would owe no tax. Furthermore, if B made the home her primary
residence after she inherited it and then sold it thereafter, she may not owe any
tax at all.
Per IRC § 121, an individual can exclude up to $250,000 of the sale of their
primary residence. Thus, if the gain (the difference between the basis and the
selling price) is less than or equal to the $250,000 exclusion rate, then no tax will
be owed. More on this exclusion below.
Lastly, if B held the inherited home as an investment (i.e., did not make it her
primary residence) she could defer any capital gains tax by rolling the proceeds
from the sale of the home into a “like-kind” asset within 180 day of receiving such
proceeds (see §1031). A “like-kind” asset must be a sufficient similar investment
e.g., property within the United States. Note, that the like-kind asset must be
identified within 45 days of the sale.

How to Avoid Taxes when Selling Property
Probably the largest concern that arises when someone wants to sell property
is the possible tax implications of such sale. Luckily, the tax code is set up in such
a way that incentivizes property ownership and transfer. This means that there
are procedures by which tax can be avoided that have been built into the tax
code. We will explore some of those procedures, but first we need to lay some
foundations.
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Types of Tax

There are many types of tax (e.g. excise tax, estate tax, etc.). The type of tax

you’re likely most familiar with is income tax. The tax that this article is most
concerned about is capital gains tax. Similar to income tax, the amount of capital
gains tax you may incur is based on the amount of gross income you earn each
year. Such rates can be found at IRS.gov. Look specifically at Tax Topic No. 409
Capital Gains and Losses.

Capital Gains Tax

So, what is capital gains tax? Capital gains tax (or cap gains for short) is the

tax you incur as a result of selling a capital asset. A capital asset is most anything
you own: your house, your car, your toothbrush. The best way to think about
capital assets is that everything you own is a capital asset—unless it isn’t. An
example of things that aren’t capital assets are patents or copyrights, accounts
receivable, and inventory held in a trade or business. Refer to 26 U.S. Code § 1221
for the exact definition.

Calculating Capital Gains Tax

Let’s recap on how capital gains taxes are calculated and look at it in the

context of property that hasn’t been inherited. To calculate the amount of capital
gains tax you owe on the sale of a capital asset, you must first determine your
basis and your gain.
The best way to think of basis is that it’s the baseline value you’ve invested
in the asset. There are many ways to establish basis; however, we will discuss the
most intuitive method: cost basis. Cost basis is equal to what you pay for an asset.
So, if you buy a car for $25,000, your basis in that car is $25,000. Cost basis can
increase with further investment. Let’s say you decided to put some after-market
parts on the car worth $5,000, your basis in the car is now $30,000.
Your gain, if any, occurs when the asset is sold. The gain is equal to the
difference in the basis and the sales price. For example, if I pay $25,000 for a car,
my basis is $25,000. If I then sell that car for $30,000, I have a gain of $5,000
($30,000 - $25,000 = $5,000). In much the same way, if you sell the car for less
than your basis, you have a loss equal to the difference in your basis and the sales
price. If you held that asset for over a year, then your loss will be considered to
be a long-term capital loss, which you may use to offset future long-term capital
gains.
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After you’ve found your gain, you will then apply the applicable capital gains
rate to your gain. For example, let’s say your gain is $5,000 and, based on your
annual gross income, your rate is 15%, your capital gains tax will be $750 ($5,000
x 15%).

Avoiding Capital Gains Tax

Procedure 1: Sale of Personal Residence IRC §121
The largest capital asset for most of us is our home. Real estate tends to
appreciate in value, which is a good thing if you own a home. However, when you
go to sell that home, you don’t want the appreciation in your home’s value to lead
to a giant tax bill. Thankfully, there is a provision in the tax code that allows you
to exclude a certain amount of gain from the sale of a personal residence (see IRS
Publication 523).
Per section 121 of the Internal Revenue Code, you can exclude up to $250,000
worth of gain from the sale of a personal residence if you’re a single individual
and $500,000 if you’re a couple. To qualify for this exclusion, you must have
owned and resided at the property for 2 out of the last 5 years leading up to the
sale.

Procedure 2: Like-Kind Exchange IRC §1031
In the past, section 1031 applied to many types of assets. Since 2017, and the
adoption of the Tax Cuts and Jobs Act, a like-kind exchange can only be done with
real property. A like-kind exchange (or 1031 exchange) is essentially a way to
defer taxation on the sale of a piece of real property.
Let’s say that you own a rental home that you purchased for $100,000 in the
year 2000. Over the last 20 years, the property has appreciated to $250,000.The
rent from the property is not what you want, so you decide to sell the property
and trade up. However, it’s an investment property, so you can’t use the personal
residence exclusion mentioned above. If you sold the property, you’re looking at a
$150,000 gain. If your capital gains rate is 20%, your tax would be $30,000. You
definitely don’t want that.
You can avoid this tax altogether by rolling the gain into another piece of real
property. When you roll the gain into the new property, you won’t have to pay
the tax on your gain until the sale of the new property—unless of course you use
another like-kind exchange.
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A like-kind exchange can be done in an unlimited amount and frequency.
Although, just like any good tax planning tool, it has its rules. The rules boil down
to this: you must identify the new piece of real estate into which you’re planning
on rolling the gain within 45 days of the sale of your property. This designation
must be done in writing. Then, you must close on that new property within 180
days of the sale of your old property. Note, you can also back into a like-kind
exchange if you’ve already sold property and purchased new property.

NOTES

103

Brenton S. Begley, JD, LLM

104

AVOID TAXES

105

Brenton S. Begley, JD, LLM

106

RULE 8
Ensure Your Future With Insurance
Long-term Care Insurance: The Missing Piece of Your Estate Plan
If you wanted to cross a bridge and someone told you that the bridge had a
70% chance of collapsing, would you cross it? No. You are a reasonable person,
and you would create an alternative plan to reach your destination. Unfortunately,
you face the same odds for a similarly catastrophic event and most have not
prepared for it.
If you are over the age of 65, you have a 70% chance of needing some sort
of long-term care—whether it’s in home, assisted living, or skilled nursing level
care. If you do end up needing long-term care (LTC), which you likely will, you’ll
need to figure out how you’re going to pay for it. You may receive Medicare and a
Medicare supplement but that will not cover the cost of LTC. Medicare will only
cover up to 80 days of care but only if you are improving. If your progress hits a
plateau, you will need to find an alternative means of paying.
LTC can be extremely expensive. Depending on the level of care, you can
expect to pay anywhere from $5,000 to $10,000 a month or more. Most do not
have the cash on hand to pay out that kind of money for the long-term. If you do
end up paying out of pocket, you will likely need to liquidate your assets (home,
care, retirement accounts, and investments) to cover the bill. Paying out of pocket,
for most, means that they will not be leaving anything for their loved ones when
they die. Everything they own goes to cover the cost of care.
Luckily, there are alternatives out there. Medicaid is one alternative which
I have written about at length in other articles. Medicaid may be a viable and
beneficial option for you. Check out my other articles to learn more.
Another alternative is long-term care insurance. LTC insurance is much
like life insurance, car insurance, or any other type of insurance in that you pay
monthly premiums, and, upon the occurrence of a triggering event, the policy
pays out. For car insurance, the triggering event is a wreck. For life insurance, it
is the death of the insured. For LTC insurance, it’s the need for long-term care.
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LTC insurance premiums do present a monthly obligation. They can cost
anywhere between $1700 to $2300 per year. However, that amount pales in
comparison to the cost of LTC out of pocket. With LTC insurance, you will pay, in
a year, less than half of what you’d pay in a month without the policy.
Another benefit is the variety of policies available. This allows you to pick
the plan that will ensure a return on your investment. For example, some LTC
insurance policies have a chronic care rider. This means that the policy will pay
out if you have the need for care beyond what Medicare will pay for but not to the
level where you need assisted living or nursing home care. Thus, even if you are
a part of the lucky minority who never needs LTC, LTC insurance can still benefit
you.

Eliminating the Lookback Period with Long-Term Care Insurance
Considering that 70% of individuals over the age of 65 will need some type
of long-term care in the future, it is important to plan for how you might pay for
your care. The simplest way is to pay out of pocket. However, with long term care
costs ranging anywhere from $50,000 to $100,000 per year, paying out of pocket
is not an option for most—at least not long term.

Planning to Preserve

An alternative solution that will allow you to cover your cost of care is

Medicaid. Long-term care Medicaid can be a life saver; but you have to meet
its strict asset threshold. For example, the person who is in need of care (“the
applicant”) can only have $2,000 worth of assets in their name for Medicaid
Purposes (note: Medicaid does not count the applicant’s primary residence or
the applicant’s vehicle). If the applicant is married, their spouse can have up to
$126,400 worth of assets in the spouse’s name (minus the home and cars for the
couple).
Those individuals who are over resourced (have more than the asset threshold)
are put at a disadvantage. Many have more than the threshold but are by no means
wealthy or able to pay out of pocket for care. Furthermore, the notion of spending
all of your hard-earned assets for costly long-term care is a rather dim prospect
for most. So, what are those who are over-resourced to do? Spending down the
money is one option. This is a regular planning tool to preserve the value of the
assets while simultaneously qualifying the individual. However, depending on the
nature and amount of the assets, this may not be the best approach. For example,
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some individuals are so over-resourced that a spend-down includes spending
some of the assets on the cost of care instead of preserving it (because it would
otherwise count as an asset).
Another option is getting your assets out of your name. This is a great option
if done correctly and strategically, because it can allow you to preserve all of
your assets while allowing you to also receive Medicaid. You’d ideally want to
gift away the amount of asset that are putting you over the threshold. (e.g., if
you have $200,000 worth of assets, you’d give away $73,600 to reach the limit of
$126,400). This will no doubt get you under the asset threshold. However, gifting
the property—to an individual or irrevocable trust—will trigger the lookback
period. The lookback period is where Medicaid looks back 3 to 5 years from the
date of application (3 years for assisted living—5 years for nursing home care)
to see if you gave any assets away. If they see that you have, they assume that
the purpose of the gift was to artificially lower your asset level to qualify for
Medicaid, which results in a penalty. The penalty is a period where—although
you qualify for Medicaid—they force you to pay out of pocket for a period of time
before Medicaid kicks in (currently, every $6,300 given is a month of penalty e.g.
if you gave away $12,600, your penalty would be 2-months).
Getting the assets out of your name is an option for many who plan far ahead.
If you do not contemplate needing care for the next 3 to 5 years, then triggering
the lookback period can be a strategic move that puts you at a great advantage
if you were to need care after the lookback period has run. The issue with this
strategy is that it’s a bit of a gamble. Many individuals cannot effectively guess
when their health will decline. Further, many individuals wait to plan for the
need for long-term care until they start to see their health decline. Thus, many
don’t have the luxury of waiting for the lookback period to run.

Eliminating the Lookback Period

How do you manage to preserve all your assets and not suffer the effects of

the lookback period? The answer is long-term care insurance (“LTC insurance”).
Long-term care insurance is like health insurance that will cover the cost of your
long-term care based on the policy you purchase. Like health insurance, longterm care insurance has premiums that you pay monthly. However, the price of
the premiums is not cumbersome and is cheap in comparison with cost of longterm care (one month of long-term care commonly costs more than a year of LTC
insurance premiums).
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Many LTC insurance policies are term policies that range 3 to 5 years. This is
perfect for planning purposes. Let me illustrate. Let’s say you purchase a 3-year
LTC insurance policy today. You also simultaneously get your excess assets out
of your name by putting it in an irrevocable trust (and triggering the lookback
period). A couple days later, you suffer a stroke and immediately need to go to an
assisted living facility. You can’t get Medicaid to cover the cost of care because you
triggered the lookback period with the transfer to the irrevocable trust. However,
you have a policy that will cover your cost of care for 3 years (the same time as
the lookback period). Your LTC insurance will pay for your care for three years,
thereafter you will qualify for Medicaid to cover the remainder of your costs
because you’ve gotten the assets out of your name and the lookback period has
run its course. We call that having your cake and eating it too.

Protect your Life Insurance
In Rule 4, we discussed the importance of planning for long term care (LTC).
As you’ve learned by now, there are certain assets you’re allowed to have and still
qualify for LTC benefits through Medicaid. Life insurance is one of the assets that
Medicaid specifically looks for when assessing someone’s asset level.
Life insurance can be broken into two broad categories: term and whole.
Whole life insurance retains a value, which builds over time as premiums are
paid. Term, on the other hand, typically does not have an intrinsic value that
builds as premiums are paid. The value that builds when premiums are paid is
called a “cash value,” the value that the policy would have if cashed out. “Face
value” is the value of the policy’s death benefit.
Term life insurance does not count as an asset for Medicaid.

36

Whole life
37

insurance does count. Medicaid allows individuals going into assisted living

to

have a policy with a value up to five thousand dollars. For those folks going into a
nursing home, they can have up to ten thousand dollars face value. Medicaid cares
about the face value instead of the cash value because the cash value increases
with each premium paid. Ostensibly, the cash out value could conceivably equal
the face value if the policy is kept long enough.
Obviously, a whole life insurance policy can easily have a face value that
exceeds ten thousand dollars. In fact, many individuals rely on their life insurance
policy to provide a comfortable inheritance for their loved ones. If you’re one of
those individuals, you don’t want to cash the policy out. Even if you can save the
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cash value, you’d be surrendering the death benefit—which would likely greatly
exceed the cash value.
Some individuals come to a point where they are forced to cash out their
policy to qualify for long-term care benefits. Because the cost of care can greatly
exceed the death benefit, and because the client may need to cash in the policy to
pay for care, life insurance can fall victim to the long-term care crisis just like any
other asset. Thus, you want to plan to protect the life insurance from the outset.

Life Insurance Trust

A trust can be a great tool to protect life insurance. The idea behind the life

insurance trust is to preserve the life insurance but take it out of the client’s
name. Therefore, the life insurance is no longer counted as an asset for Medicaid
purposes.
The life insurance trust is an irrevocable trust. As such, the policy would be
owned by the trust and not the client. This arrangement is especially attractive
for life insurance since it is not something that a client would typically need to
access. Accordingly, it is different from putting, for example, a bank account in
an irrevocable trust. Such bank account is used by the client on a daily basis,
whereas life insurance just sits there until the insured dies.
Because this is such a useful arrangement, any life whole insurance policy
worth more than ten thousand dollars should be placed into a life insurance
trust

38

. This is especially true considering that the transfer of the life insurance

to the trust implicates the lookback period. Therefore, the sooner it is done, the
better.
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Unless the life insurance was purchased to fund a large future purchase e.g., your child’s college tuition.
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RULE 9
Make Sure Your Estate Plan Meets
Your Needs

N

ow that you know what tools are at your disposal, you need to know
what you should be looking out for. Specifically, you need to understand
the pitfalls of planning and the hidden risks of aging.

False Security
What contributes to the vulnerability of the elderly population? One of the

most preventable contributions is the failure of legal safeguards.
Folks come to an estate planning attorney for peace of mind. They want to
rest assured that they have control over their assets during their lifetime and can
direct where those assets go upon their death. However, not all estate plans are
created equal. In fact, many are not even created for you.
An unfortunate planning pitfall is the false sense of security given by sub-par
planning. Most people put off doing any type of estate planning,

39

so it is really

a backburner issue—although, it definitely should not be. Thus, if an individual
has taken any steps toward creating their estate plan, they feel pretty good about
themselves. Like the person who flosses once every two weeks, they think at
least they are doing something rather than nothing. However, if you treat estate
planning the same way, the only asset you may have left will be your false teeth.

The Fill-In-the-Blank Estate Plan

If you want to know what keeps an estate planning attorney up at night,

it is the advent of the fillable online legal forms. Many a nightmare includes a
partially typed/partially handwritten unprofessional will filled with ambiguities
and inflexible terms.
What is the issue with these insomnia inducing pieces of paper? First of
all, they look fake. That probably should not be an issue, but it is. To use your
documents, someone
39
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your heirs, or spouse must present them to someone else

We estate planning attorneys are like dentists in that way.
Let us hope it is not you presenting your will for probate.
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e.g., clerk of court, a financial institution, the hospital, etc. If it looks like your
third grader’s homework, that “someone else” is likely not going to honor it.
Additionally, there are certain requirements that these documents must
meet to be legally valid. Just because you had your aunt notarize your document
does not make it valid, no matter how fancy the seal looks. It is unlikely that an
attorney drafted the document, so who knows what you are getting.
Lastly, and this should be the most obvious reason to avoid these things, it
is not tailored to you. The reason why it is called an “estate plan” and not “estate
whatever happens, happens” is because it is your plan for your estate. Everybody
is different and has different needs, wishes, and goals.
Estate plans are supposed to contemplate future contingencies. As such, they
must have built-in flexibility. This means strategic planning is needed to ensure
that if the future does not happen exactly the way we intend, we are still protected.
For example, what if one of your heirs named in your will becomes disabled
and starts receiving a means tested government benefit e.g., Supplemental
Security Income? If the heir receives their inheritance out-right, she will be overresourced, and she will get kicked off her benefits. Without providing for this
contingency, even a small inheritance can take away a life-time benefit. Proper
planning will contemplate this possibility and allow the heir to receive both her
inheritance and her benefit.
The internet is great for cat videos and propagating conspiracy theories.
However, it should not be the source for your important legal documents.

The Quick and Dirty Consult:

I am hesitant to speak ill of my legal brethren, but there are attorneys out

there that are content with selling you a set of prefabricated legal documents
and calling it a day. These are typically attorneys who do not specialize in estate
planning. Those that do, know the importance of tailoring the plan to the needs
of the client.
The issue is, without a legal education, you may not know what your needs are.
Thus, if the attorney does not ask the correct questions during the consultation,
you may not know how to adequately express your needs.
41

Let us take Ruth Ann

Carolina and has two kids:
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for example. Ruth—a widow—lives in Charlotte, North
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Mary and Chuck. Mary has a career as a successful

41
Ruth Ann is a purely hypothetical individual. To the extent she shares any commonalities with any client of mine or the firm, it is
mere coincidence and not an intentional divulgence of confidential information.
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MAKE SURE YOUR ESTATE PLANS MEETS YOUR NEEDS

doctor in Atlanta—where the rest of Ruth’s family is from—and is an honest and
trustworthy person. Chuck, at age 36, still lives at home with Ruth and has not
been able to keep a job due to his habitual kleptomania.
Ruth Ann goes to an attorney, Mr. L. Beagle,

43

to begin crafting her estate

plan. Even though Mr. Beagle typically does real estate law, he needs the money,
so agrees to help her out. At some point in the consultation, Mr. Beagle astutely
suggests that Ruth have a general durable power of attorney put in place to
protect her finances. He tells her that the power of attorney document will allow
whomever she appoints to protect her finances. He suggests that she appoint
someone in her family, preferably someone who lives close and understands her
financial needs.
Ruth takes Mr. Beagle’s advice and appoints Chuck as her agent. She informs
Chuck of his new responsibility and gives him a copy of the document to hold on
to. Chuck, ever the one to shirk responsibility, reads the document to find out
what his mother got him into. As Chuck flips through the pages, he begins to
realize that he has the power to do anything that his mother can do with respect
to her finances. Over the next two months, Chuck cleans out Ruth’s bank accounts
and retirement accounts, and drives her car that he put into his name to his new
home in Boca Raton.
What could have been done to prevent this situation? The most important
failure on the part of Mr. Beagle was the lack of questioning. Before suggesting
that Ruth make Chuck the agent, Mr. Beagle should have asked: who in your
family can you trust unequivocally? Even with that, however, Ruth Ann may not
know the extent of Chuck’s depravity. She may think that Chuck is misled but can
ultimately be trusted.
This is where the true lawyering comes in. Mr. Beagle should have dug a little
deeper. He should have asked how many kids she had, where they live, what they
do for a living, the status of their finances, etc. If that were the case, he would
have quickly realized that Chuck is likely to be a perpetrator of elder abuse. Even
though Mary lives in Atlanta—and may not be aware of Ruth’s day to day finances—
she would be a perfect attorney-in-fact. She has little need to risk everything to
exploit her mother, whereas, for Chuck, that would pretty much be the extension
of what he has been doing his whole life. Additionally, with today’s technology,
much of her responsibilities as attorney-in-fact can be performed remotely.

43

You get by now that these people are hypothetical.
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Armed with this knowledge, Mr. Beagle would have been able to advise Ruth
to appoint her daughter Mary as her fiduciary. He would also be able to give her
further advice to protect her from any other potential exploitation from Chuck.

The General Fix
Now that you are thoroughly frightened, I will say that some estate plan is
better than no estate plan—most of the time. Obviously, if you have a Chuck in
your family an estate plan involving him may be more detrimental than helpful.
Therefore, you need an estate plan that is tailored to you and thoroughly protects
you. So, how do you ensure this happens?
The most important asset to any estate plan is communication. Communication
begins with you and the attorney. You should go into the initial consultation
prepared. Go in with an outline of everything you want to discuss. The outline
should first include everything you think the attorney should know. Some of
the information may be redundant—oh well. If your attorney becomes bored or
frustrated with your attempt to give background information, maybe they are not
the attorney for you.
Second, your outline should include questions for your attorney. Many of
your question, however, will come up organically within the consultation. You
should ask as many questions as you need to thoroughly understand your estate
plan. Again, if the attorney gets frustrated with the questions, look for someone
else. You have a right to know what you are getting yourself into.
You must also ensure that you have solid communication with your family.
I cannot stress enough the importance of talking through these issues. This is
especially true when your estate plan depends on others for your protection. Much
of estate planning involves appointing another as a fiduciary to safeguard your
assets and wellbeing. Effective and deliberate communication between principle
and fiduciary is paramount to the efficacy of the plan.
Let’s say, for example, that you become incompetent and are solely reliant
on your agent to make legal and financial decisions. If you never talk to them
about your wishes, goals, or plans, how will they know how to act on your behalf?
Without clear direction, the fiduciary’s actions may be open to ridicule from family
members or others, which can make them unable to act when necessary. Or what
if you appoint a Chuck as your agent.? If the other members of your family do not
know your wishes, —or do not know that Chuck has any power—how will they be
able to detect if something goes wrong?
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Just as concerning is the situation where you go through with the quick-anddirty estate plan. One would like to think that people won’t go out and get general
estate planning documents that aren’t tailored to them specifically. However, this
is not the case. There are many ways to acquire a “thrift store” estate plan. The
most egregious version are the fill-in-the-blank forms that people print off the
internet. As you’d imagine, these documents are not specific. And while there
is no substitute for a solid and personalized estate plan, much of the ambiguity
associated with general planning can be mitigated through clear communication.
This still does not ensure that your attorney-in-fact, trustee, or executor (fiduciary/
agent) will actually carry out your wishes.
Communication means two things: first, clarity and specificity in the
documents themselves; and second, discussion of your intentions. Thus, the
solution is to create a personalized estate plan with very specific terms. Thereafter,
explain to the agent and family the motivation and goals (your intent) involved
in creating your plan. Explaining your intent gives your fiduciary a clear idea of
what their role is. Including specific terms gives the agent a framework in which
to operate to fulfill your goals. The idea is that you want to have a hand on the
wheel no matter what happens to you.
Just like the checks on our branches of government, clearly communicating
your intentions to your family will provide a check on the agent. That way, the
agent is deterred from abusing her power. Also, if she does abuse her power, it
will be quickly noticed.
Do not fall for the false security of a quick-and-dirty estate plan. Make sure
that you speak with your attorney and understand the ins-and-outs of the plan
you’re creating. Also make sure that you explain that plan to the people you trust
to carry it out.

A. Your plan must be personalized and crafted with a professional:
No matter how tempting it may be to print out a fillable form from the web
and get the process over with in an evening, your estate plan requires much more
attention to detail. Prefabricated documents can lead to a variety of problems.
There are many specific requirements associated with legal documents that have
developed over years of legislation and case law. These requirements are technical
and can vary on a case-by-case basis. In short, it takes an experienced lawyer to
adequately ensure that the documents are correctly drafted.
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Besides the obvious issue with prefabricated documents, another problem
is they are not tailored to your needs and goals. Every individual has separate
concerns about the future. Some of these concerns are not always explicit or
obvious. It takes individual evaluation by an expert to determine what safeguards
should be in place for each individual. For example, you may have a special needs
individual in your family who will inherit your property. How do you ensure their
inheritance is protected? Maybe, you have young children and want to appoint a
guardian if something were to happen to you. How do you ensure your wishes are
followed? The answer? Meet with a professional.

B. Your plan must be practical:
In additional to contemplating your goals, your estate plan should be
practical. It should address your needs in a straightforward manner without undue
complication. To illustrate, you may want a trust, but do you need one? There are
many benefits of forming a trust. One of those benefits is probate avoidance. But
if, for example, you have modest assets and income, you may be able to achieve
the same goal without needing to create a trust.
Practicality also means that the plan adequately contemplates the future or
is flexible enough to adapt to future events. Let’s say you have a will drafted
with your young children as heirs. You put a provision in the will that puts their
inheritance in trust if you pass away before they reach the age of 21. You pass away
while your oldest is 17, the money is put in trust, and it is responsibly managed by
a trustee, rather than outright given to a minor. This is the sort of flexibility your
estate plan should have—because, after all, the future is a mystery.
Creating an estate plan can be a very involved process, both mentally and
emotionally. But, just like everything else in life, putting the time and work in will
make the plan more practical, more personalized, and ultimately more effective.
The best gift we can give our loved ones is our time. Some of that time should be
used planning for a future without you in it.
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RULE 10
Leave A Legacy
What is Your Thousand Year Goal?
“Carpe diem.” The phrase made famous by the Roman poet Horus has been
uttered as advice for centuries. We have long been told to seize the day and give
little thought to the future. This is great motivational advice, but a meaningful
life needs something more than motivation. It needs purpose.
That’s all well and good but how do we find purpose? Well, I am no guru, but
I find looking toward the future as a useful exercise. Specifically, I like to imagine
far into the future, even a thousand years, and think about the type of impact I
would like to make today that will affect the next millennium.
This seems like a rather lofty goal. That’s the point. We all have an opportunity
in this life to positively change the future forever. And change is not a rare
instance. Think about all the people in history, or in your family, that have shaped
the world you live in today.
Your impact doesn’t need to be something that will be enshrined in the history
books. In fact, most of the impactful actions of our ancestors have been lost to
history, but have an impact, nonetheless.
Think about how you want your family to look centuries from now. What
type of effect would you like to have on those people who share your blood, your
genes, your family history? Would you want them to remember you as someone
who helped define their ancestral history? Maybe your name will eventually
be forgotten over the years, but your choices, your plans, and your actions will
influence how their world looks—regardless of the nature of those choices.
That’s purpose. Looking toward the future with the intent to shape it for the
better is purpose. Many folks want to have this sort of “impact”. However, many
don’t know how to begin.
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It all starts with a plan. To have a legacy, you must protect your legacy, and to
have choices that impact the future, you must make your wishes not only known
but also set in stone. That’s what estate planning is all about. The focus of estate
planning is not only about protecting you during your life, but also ensuring your
legacy, your, wishes, and the loftiest of your goals.

All Good Things Are Hard
I once heard that fulfillment is the foregoing of short-term pleasures to reach
long-term goals. When I heard that, it made sense to me immediately. When I think
about it, everything I am proud of in my life is a result of hard work, discipline,
and dedication. With that realization came a further revelation: The biggest irony
in life is the fact that it is human nature to avoid hard things. We know that eating
right, exercising, flossing, and paying our taxes are good for us. However, as
human beings, we avoid all those things as much as possible. We do this because
we can be lazy and are geared to seek short-term gratification.
Thus, we humans are creatures of prolific procrastination. We avoid
productivity and that which we do produce is done so begrudgingly at the last
minute. If we do develop good and productive habits, it’s only because we found
the fortitude within ourselves to instill discipline until that productive action
became a habit. What’s ironic about this human propensity is that we desire to
be productive and successful. However, we also desire short-term gratification—
sometimes so much so that we become a slave to it.
If you take this to its logical extent, the more we procrastinate, the worse off
we are and the less we procrastinate the more freedom we experience. Discipline
frees us from the confines of our superficial desires.

Preparation

Preparation is hard, especially in the context of estate planning. No one wants

to think about their own death, the possible need for long-term care, or what may
happen if we develop dementia. As an estate planning and elder law attorneys,
we know first-hand how difficult those conversations can be. Some people are
more open to that discussion than others. Those who are more open tend to be
so because they have personal knowledge of how devastating procrastination
can be. Maybe It was their mother, perhaps their uncle; regardless, they had an
experience that demonstrated to them the importance of preplanning.
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Those who are less willing to sit down and prepare are not folks who deny
the importance of preparation. Just like diet and exercise, they understand that
estate planning is a good thing. But, just like diet and exercise, estate planning is
put off as something that can be done later.
What you may not know about estate planning and elder law attorneys is
the other side of the practice. We not only help folks prepare through planning;
we also help clients pick up the pieces after their loved ones failed to plan. As
attorneys, we are, therefore, endowed with the burdensome knowledge of the
result of procrastination. None of us are promised tomorrow, yet most of us live
as if we will never die.
We all fall victim to procrastination. There is not a human being, star athlete,
or Navy SEAL that is perfectly disciplined. However, we should all strive to be
better, to set aside procrastination for the greater good. This is a call to action. Sit
down with an attorney and make sure you have a plan in place for yourself and
your family. Just like all good things, it may be hard. But just like all good things,
you will only regret not doing it.
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QUICK ANSWERS
What is a Ladybird Deed?
A ladybird deed is designed to protect your home and surrounding property. It’s
quite simply a new deed for your property that allows you to protect the property
from Medicaid Estate Recovery and avoid probate without violating the lookback
period. The ladybird deed does this by allowing you to assign beneficiaries to
your property. You get the protection without giving up control or ability to sell
your property all with one special tool, the ladybird deed.

Can Medicaid take my property?
Yes. Medicaid can take property through a process called Medicaid Estate
Recovery. This means that Medicaid can recover whatever they’ve paid out for
long-term care from a Medicaid Recipient’s estate. Luckily, Medicaid is limited to
recovering from estates ONLY if they go through probate. Avoid probate to avoid
Medicaid recovery.

What is the Lookback Period and why does it matter?
The lookback period is the period in which Medicaid will retroactively review
the financial activity of a long-term care applicant. Specifically, Medicaid is
“looking back” to see if the applicant gave anything away to either lower their
asset threshold (a gift) or remove an asset from possible estate recovery. If a
gift has been given within the lookback period, and cannot be cured, then the
applicant is penalized—meaning, they will not qualify for Medicaid until they’ve
paid the facility an amount roughly commensurate with the value of the gift.
The lookback period is three years for assisted living and five years for skilled
nursing level care.

How can I pay for Long-Term Care?
There are a few options: 1. You can pay out of pocket; 2. You can utilize longterm care insurance; or 3. You can qualify for a benefit through Medicaid or the
VA to pay the cost of care. Paying out of pocket is the costliest approach because
135

Brenton S. Begley, JD, LLM
of the incredible cost of long-term care ($5k to $10k per month on average). Longterm care insurance may be a good investment. However, you’d have to qualify
for it long before the need for long term care. Additionally, some long-term care
insurance policies have expensive and impractical premiums. Lastly, you can
utilize Medicaid or VA benefits to pay for long term care. These benefits can cover
the cost of long-term care with little to no money out of pocket.

What is a trust?
The best way to think about a trust is that it’s essentially a pot where you can
put your assets. Putting your assets into a trust consolidates your assets into one
place. This allows you to quickly protect your assets if needed and allows you to
avoid probate in the future. Trusts are flexible tools that can be set up in many
ways. Their basic functions are to hold assets and determine what happens to
those assets when the creator of the trust dies (just like a last will and testament).

What’s the difference between Guardianship and Power of Attorney?
Power of Attorney is a power granted by an individual (the “Principal”) to
appoint an agent to act on the Principal’s behalf. The agent’s powers are governed
by the power of attorney document. The agent can only act as the principal wishes
and must not act against their wishes. An individual must be competent to execute
a power of attorney.
Guardianship is only available if an individual is incompetent and, therefore,
unable to make decisions on their own behalf. The Guardian is appointed by the
court to act on behalf of the incompetent individual (the “Ward”) only after the
court has found by clear and convincing evidence that the person in question is,
in fact, incompetent. A Guardian can act against the wishes of the Ward as long
as they act in the Ward’s best interest.

What is probate and why should I avoid it?
Probate is the default process by which title to a decedent’s assets pass to his
or her heirs. The probate process is monitored by and handled through the court.
The court requires filings such as an inventory of the decedent’s assets and an
accounting of the estate, which are regulated by rigid and strict laws. As such, the
process can be complicated and can take anywhere from six months to two years
to finish. Moreover, all the creditors of the decedent must be notified through the
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probate process e.g. medical creditors, the nursing home, and Medicaid. Probate
is the creditors’ opportunity to go after the assets of the estate before the heirs
get their share.
If you avoid probate, you avoid the long, tedious, and expensive hassle. You
also avoid the chance for creditors to deplete the estate and take your loved ones’
inheritance.

What is the difference between a revocable trust and irrevocable trust?
The difference comes down to protection and control.
Control: in a revocable trust, the person who makes the trust is the person
who controls the trust (the trustee). For a trust to truly be irrevocable, the person
or persons who created the trust cannot be the trustee. An individual creating an
irrevocable trust must pick someone other than themselves or their spouse to be
trustee. The best way to think about an irrevocable trust is that the person who
makes the trust sets the rules of the game but once the game begins, the rules
cannot be changed.
Protection: a revocable trust provides protection for assets by allowing the
trust maker to. avoid the probate process entirely. An irrevocable trust provides a
larger measure of protection by also removing the assets from the trust maker’s
name. This can help individuals qualify for benefits like Medicaid, preserve assets,
and avoid taxes.

What is a Supplemental or Special Needs Trust?
Supplemental or special needs trusts (SNTs) are specially designed trusts
that are specifically aimed at allowing a special needs individual to benefit from
the receipt of money or property while maintaining their means tested eligibility.
These trusts are created in such a manner to allow the incoming assets to fulfill
the needs of the special needs individual that the government benefits don’t.
The benefit of an SNT, and the reason why it doesn’t disqualify the payee, is
that a SNT will allow the trustee to distribute money out of the trust to pay for
those things that the government benefit doesn’t cover. Government benefits cover
the basic necessities: e.g., food, shelter. Thus, the trustee cannot pay for those
basic necessities. However, they can pay for things like travel, entertainment,
education, home furnishings, legal expenses, and taxes.
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